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PROCEEDINGS. 

THE CLERK: All rise, Ramsey County 
District Court is again in session, the Honorable 
Kenneth J. Fitzpatrick now presiding. 

(Jury enters the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: Good morning. 

(Collective "Good morning.") 

THE COURT: Members of the jury, before we 
begin testimony this morning, let me remind you of my 
periodic reminder. As you know, the case is arriving 
at a conclusion here, and what many times happens is 
the noise on the outside increases. For that reason 
I would ask that you make an extra effort to avoid 
listening to anything about this case on the radio, 
on TV, or anything that's in the newspaper. Many 
times what you see and hear does not have much 
resemblance to reality, and so that you don't have to 
sift those, what's accurate and inaccurate, please 
keep this in mind and make an extra effort at this 
point in time. Thank you. 

Counsel. 

MR. GARNICK: Thank you. Your Honor. 

Good morning, ladies and gentlemen. 

(Collective "Good morning.") 
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BRIAN P. McCALL 

called as a witness, being previously 
sworn, was examined and testified as 
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4 follows: 

5 DIRECT EXAMINATION (cont'd) 

6 BY MR. GARNICK: 

7 Q. Good morning. Dr. McCall. 

8 A. Good morning. 

9 Q. When we broke on Friday, we were talking about 

10 tests of statistical significance, and we had gone 

11 through the plaintiffs' combined damage estimate, the 

12 state's damage estimate, and the refined disease 

13 component of the state's estimate. Do you — do you 

14 recall that? 

15 A. Yes. 

16 Q. And we were about to talk about the diminished 

17 health component of the state's estimate. 

18 A. Correct. 

19 Q. Correct? Okay. 

20 And you had calculated the 95 percent 

21 interval — confidence interval on the state's 

22 diminished health estimate; is that correct? 

23 A. Yes, that's correct. 

24 Q. Okay. And could you explain this chart. 

25 A. Okay. Again, on this chart what we have is the 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
DIRECT EXAMINATION - BRIAN P. MCCALL 

15091 

1 plaintiffs' point estimates of 712 million, we have 

2 zero, and then we have the lower bound of the — I 

3 believe it's the 95 percent confidence interval, 

4 which is a minus 728 million. And since the 

5 confidence interval contains zero, we can say that 

6 the — the plaintiffs' estimate is not statistically 

7 different from zero or not statistically significant 

8 based on the 95 percent confidence interval. 

9 Q. Now again in this chart there is no upper bound. 

10 A. No. No. Again, you know, the upper bound would 

11 be — the point estimate always goes right in the 

12 middle, so if you wanted to imagine the upper bound, 

13 you would just take the equal distance to the lower 

14 bound and kind of put it on top. 

15 Q. Is it — 

16 Is the upper bound relevant to your opinions on 

17 reliability? 

18 A. No. 

19 Q. Why not? 

20 A. Because all we're concerned about with 

21 reliability is determining whether or not zero lies 

22 within the Constance interval, and as we can see, 

23 that it does. 

24 Q. Now does this test for statistical significance, 

25 does this test measure the entirety of the 
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1 reliability of the point estimate? 

2 MR. HAMLIN: Objection, Your Honor, 

3 leading. 

4 THE COURT: Oh, you can answer that. 

5 A. No, it doesn't. Remember that plaintiffs are 

6 using three different types of data to get at this 

7 estimate. They're using the National Medical 

8 Expenditure Survey, this Minnesota telephone survey. 


http://legacy.library.ucsf.©du/tid/vhittfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/kxhl0001 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


the BRFSS, and they're using this Medicaid and GAMC 
claims category. Actually that might be four. 

Right. Now this confidence interval reflects the 
uncertainty in the National Medical Expenditure 
Survey, but it doesn't reflect the uncertainty in the 
Minnesota telephone survey. Had they reflected that 
uncertainty, the confidence interval would have been 
wider, which meant — would mean the lower bound 
would have been lower, it would have been lower than 
minus 728 even at the — at the 95 percent level. So 
actually these are too small, the confidence 
intervals. 

Q. Is that also true for the refined disease 
component of the state's damage estimate? 

A. It's true for all three components, because in 
all three components they use the Minnesota telephone 
survey, but they never account for the uncertainty in 
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that survey. 

Q. Now did you also calculate a 90 percent 
confidence interval for the diminished health 
component of the state's estimate? 

A. Yes, I did. 

Q. Can we go to the next chart. 

And does this reflect your calculations? 

A. Yes, it does. 

Q. And could you explain this chart, please. 

A. Again we still have the same point estimate, 
because all that changes when we change the 
confidence level is the bounds, we're lowering the 
confidence level and therefore the bounds get — or 
the range gets narrower. And we see that at the 90 
percent confidence level, the lower bound is less 
than zero, it's minus 496 million 658 thousand and 
some other dollars, and since zero is in the 90 
percent confidence interval, then we say that the 
plaintiffs' estimate is not statistically significant 
or not statistically different from zero at the 90 
percent confidence level. 

Q. And did you also calculate the confidence 
interval at the 80 percent level? 

A. Yes, I did. 

Q. Okay, next chart. And does this chart reflect 
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your calculation? 

A. Yes, it does. 

Q. Could you explain this chart, please. 

A. Again, all we're doing now is the point estimate 
always stays the same, we're even lowering our 
confidence level, making it even lower, down to 80 
percent, and what I — what you see here is the lower 
bound of the 80 percent confidence level, and you can 
see that it's below zero, it's minus 229 million some 
odd dollars, and since zero is within the confidence 
interval, we can't — we say that the estimate is not 
statistically different from zero or not 
statistically significant at the 80 percent 
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14 confidence level. 

15 Q. Now if you were to apply ordinary statistical 

16 and econometric standards to the plaintiffs' or to 

17 the state's diminished health component of the damage 

18 estimate, what would you conclude? 

19 A. Well again, the standard convention is that we 

20 use a 95 percent confidence level, and in that case 

21 we would conclude that the damage estimate is zero, 

22 or not statistically different from zero, so we would 

23 yield a zero. 

24 Q. From a statistical and econometric perspective, 

25 is there any reason why the ordinary statistical 
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1 standard would not apply to the diminished health 

2 component? 

3 A. No. This is a statistical model, so you apply 

4 the rules of statistics. 

5 Q. Now do plaintiffs divide up diminished health 

6 into two components? 

7 A. Yes, they do. 

8 Q. And could you tell us what those are, please. 

9 A. Right. Remember that there's what they call the 

10 pure component, and that's that smoking leads to 

11 lower reported health which then leads to increased 

12 medical expenditures, but then there's this — what 

13 they call the mixed effect, and what the mixed effect 

14 means is let's compare a smoker and non-smoker who 

15 have the same reported health, so these individuals 

16 are reporting the same health, and let's see whether 

17 or not there are any cost differences among them. 

18 All right. And that's what they call the mixed 

19 effect. So they're controlling for reported health 

20 in the mixed effect and looking for additional costs 

21 between smokers and non-smokers. 

22 Q. And did you calculate the significance of the 

23 diminished health mixed component using a 50 percent 

24 confidence interval? 

25 A. Yes, I did. 
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1 Q. Could you please turn to tab 13 in your 

2 notebook, defense Exhibit 001369B. Does this exhibit 

3 reflect your calculations? 

4 A. Yes, it does. 

5 Q. Would its use help you in explaining your 

6 testimony to the jury? 

7 A. Yes, it would. 

8 MR. GARNICK: Defendants move for 

9 demonstrative purposes Defense Exhibit 001369B. 

10 MR. HAMLIN: Your Honor, we object for the 

11 reasons previously stated with respect to all of 

12 these exhibits that don't show a confidence interval 

13 but only a lower bound. 

14 MR. GARNICK: Your Honor, over the weekend 

15 we tried to take into account the concerns of — of 

16 the court, so that 1369B, which is a new exhibit, is 

17 the same as the old version except we changed it to 

18 say what I think you see it says. Doesn't claim that 
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19 it's a confidence interval, it just claims that it's 

20 the plaintiffs' estimate and the lower bound. 

21 THE COURT: Court will receive 0069B for 

22 demonstrative purposes. 

23 BY MR. GARNICK: 

24 Q. Dr. McCall, would you please explain this chart. 

25 A. Okay. Now we're — 
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1 What we're looking at is the — the diminished 

2 health mixed component, that is it's operating not 

3 through the reported health but in addition to that, 

4 and what we see is that the plaintiffs' estimate 

5 is — for mixed diminished health, the damage is — 

6 or point estimate for the damages are 340 million, 

7 and again this is just for the — the state, and now 

8 what we're doing is just looking at a 50 percent 

9 confidence interval, okay, which — 

10 Remember the confidence interval, as we lower 

11 our confidence level, the confidence interval gets 

12 narrower. Right. So it's very narrow at the 50 

13 percent because we're only 50 percent confident that 

14 we somehow captured the correct answer, the truth. 

15 Right. And even at the 50 percent level you can see 

16 that the lower bound of the 50 percent confidence 

17 interval is less than zero, it's minus 152 million. 

18 Zero is in the confidence interval, so we say that 

19 the plaintiffs' point estimate is not statistically 

20 significant or statistically different from zero, 

21 even at the 50 percent confidence level. 

22 Q. Dr. McCall, have you ever used — have you ever 

23 seen a 50 percent confidence interval used in 

24 statistical or econometric literature? 

25 A. Never. 
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1 Q. Have you ever applied a 50 percent confidence 

2 interval in any of the statistical or econometric 

3 papers that you've written? 

4 A. Never. 

5 Q. Why not? 

6 A. Because — I mean statistics is, you know, a 

7 science, a rigorous science, and if we lower the 

8 rigor of the science, right, then it no longer is a 

9 science. And to have rigor, we need something like a 

10 95 percent confidence interval. 

11 There's this old quote by a British prime 

12 minister, you may have heard this, I think it was 

13 done in the 1800s, Disraeli said, "There's three 

14 types of lies: lies, damned lies and statistics." 

15 Right. Well that was — that — that statement was 

16 made over a hundred years ago. Since then, in the 

17 1930s a statistician named Jerzy Neyman invented 

18 confidence intervals, and to overcome that, what we 

19 need is we need confidence intervals at a 

20 sufficiently high confidence level, something like 95 

21 percent or greater, to ensure rigor. So we just 

22 can't show anything using statistics. 

23 Q. Let's turn now to the nursing home component of 
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24 the state's damage estimate. I'd like to ask you to 

25 turn to tab 14, which is Defense Exhibit 001460B, tab 
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1 15, which is Defense Exhibit 001458B, tab 16, which 

2 is Defense Exhibit 001851B, and tab 17, which is 

3 Defense Exhibit 001457B. Do these four exhibits 

4 reflect your calculations concerning the application 

5 of confidence intervals to the nursing home component 

6 of the state's damage estimate? 

7 A. Yes, they do. 

8 Q. Would their use assist you in explaining your 

9 testimony to the jury? 

10 A. Yes, they would. 

11 MR. GARNICK: Defendants move for 

12 demonstrative purposes the admission of Defense 

13 Exhibit 001460B, 001458B, 001851B and 001457B. 

14 MR. HAMLIN: Same objections as previously 

15 stated. Your Honor. 

16 THE COURT: All right. They'll be allowed 

17 for demonstrative purposes. 

18 BY MR. GARNICK: 

19 Q. Let's look at the first chart, and that's 

20 Defense Exhibit 001460B. Could you explain this 

21 chart to the jury, please. 

22 A. Sure. Now they're looking at the nursing home 

23 component. Remember, the damage estimate for the 

24 nursing home component — and remember there's 

25 only — for nursing home, it's only GMAC and 
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1 Medicaid, there is no Blue Cross — actually just 

2 Medicaid, it's — 259 million is the point estimate, 

3 all right, and what I've done here is calculated — 

4 or portrayed the lower bound of the 95 percent 

5 confidence interval, and the lower bound is minus 631 

6 million, and as you can see, that the confidence 

7 interval, the 95 percent confidence interval contains 

8 zero, so we say that the plaintiffs' estimate is not 

9 statistically different from zero at the 95 percent 

10 confidence level, or statistically insignificant at 

11 the 95 percent confidence level. 

12 Q. Okay. Let's go to the next chart, 001458B. 

13 A. Okay. Here what we're doing is looking at a 90 

14 percent confidence interval. What I portrayed, 

15 again, is the plaintiffs' point estimate of 259 

16 million. Remember, as we lower the confidence level, 

17 the range — range gets narrower, the lower bound 

18 rises. 

19 However, even at the 90 percent confidence 

20 level, the lower bound is less than zero, it's minus 

21 487 million, and therefore, we say that the 

22 plaintiffs' point estimate is not statistically 

23 different from zero based on a 90 percent confidence 

24 interval, or statistically insignificant based on a 

25 90 percent confidence interval. 
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1 Q. Okay. Let's go to the next chart, 001851B. 

2 A. Now we're lowering our confidence — confidence 

3 level even further, down to the 80 percent level. 

4 And we see the point estimate doesn't change, the 

5 same 259. The lower bound gets higher. But notice 

6 that it's still minus 322 million, and therefore we 

7 say that even at the 80 percent confidence level, the 

8 estimate — plaintiffs' point estimate is not 

9 statistically different from zero. 

10 Q. Finally, the fourth chart. Exhibit 001457B. 

11 A. Now we're even lowering the confidence level 

12 even further, down to 50 percent. The range is 

13 getting narrower. However, the lower bound — 

14 Again we have the plaintiffs' point estimate, 

15 259. The lower bound, though, is still negative, 

16 minus 46 million dollars, less than zero. Zero lies 

17 in the confidence interval for the — at the 50 

18 percent level, so we say that the plaintiffs' point 

19 estimate is not even statistically significant at the 

20 50 percent confidence level. 

21 Q. Can we be 50 percent confident that the nursing 

22 home damages are greater than zero? 

23 A. No. 

24 Q. Dr. McCall, have you prepared — 

25 A. Oh, let me back up. That you can't be 50 
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1 percent confident that the nursing home estimates are 

2 even in that range of the confidence interval. 

3 That's more correct. 

4 Q. Okay. Thanks. 

5 Have you prepared exhibits that summarize your 

6 findings with respect to confidence intervals? 

7 A. Yes, I have. 

8 Q. Could you please turn to tab 18, Defense Exhibit 

9 X3080B, and tab 19, Defense Exhibit 001500B. Do 


10 

those exhibits reflect 

your summary of your 

11 

calculations? 



12 

A. Yes, 

they do. 



13 

Q. Would they assist 

you in explaining 

your 

14 

testimony 

to the jury? 



15 

A. Yes, 

they would. 



16 


MR. GARNICK: 

Defendants move for 

17 

demonstrative purposes 

Exhibit X3080B and 

001500B. 

18 


MR. HAMLIN: 

No objection. Your 

Honor. 

19 


THE COURT: 

Okay. What tab is 

003080? 

20 


MR. GARNICK: 

Eighteen and 19. 

Eighteen 

21 

should be 

3080B. 



22 


THE COURT: 

Okay. 


23 


MR. GARNICK: 

And 19 should be 

1500B. 

24 


THE COURT: 

All right. All right, court 

25 

will receive 3080B and 

1500B for demonstrative 
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1 purposes. 

2 BY MR. GARNICK: 

3 Q. Dr. McCall, would you please explain this first 

4 chart. 
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5 A. Sure. These are, again, the three point 

6 estimates for the plaintiffs' damage model and the 

7 different components, the refined disease, with 

8 diminished health, and the nursing home. The point 

9 estimate was 38 million, 712 million and 259 million. 

10 Remember, what we're looking at here is just the 

11 state, not Blue Cross and Blue Shield. Okay. And 

12 what we find is on the 95 — based on the 95 percent 

13 confidence interval, none of these three are 

14 statistically different from zero, and therefore you 

15 get a big zero. 

16 Q. Okay. If we go to the next chart. Exhibit 

17 1500B, could you explain this chart, please. 

18 A. Okay. Again all I'm doing here is, for the 

19 state damages, portraying the plaintiffs' point 

20 estimates for the three components, refined disease, 

21 diminished health, nursing home. Even at the 90 

22 percent confidence interval, none of those are 

23 statistically different from zero, and therefore we 

24 get a big zero on the bottom. 

25 Q. Doctor, you testified earlier as to whether the 
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1 plaintiffs' entire claim of damages, the full 1.7 

2 billion, was statistically significant at — 

3 significant at the 95 percent confidence level; 

4 correct? 

5 A. Correct. 

6 Q. Did you also analyze the components of the 

7 combined damage estimate using a lower confidence 

8 level? 

9 A. Yes. 

10 Q. Could you please turn to tab 22, Defense Exhibit 

11 2606B. Does that exhibit reflect your calculations? 

12 It's not — it's not up there, it's tab 22. 

13 A. Oh. Yes. 

14 MR. GARNICK: Defendants move for 

15 demonstrative purposes Exhibit 2606B. 

16 MR. HAMLIN: No objection. 

17 THE COURT: Court will receive 2606B for 

18 demonstrative purposes. 

19 BY MR. GARNICK: 

20 Q. Now Dr. McCall, could you please explain this 

21 chart to the jury. 

22 A. Okay. Now we're looking at both Blue Cross and 

23 the state damages broken down by the three different 

24 components, refined disease, diminished health, 

25 nursing home. You'll notice nursing home stays the 
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1 same because Blue Cross has no claims in the nursing 

2 home area. So we have the point estimates for these 

3 three, the five — 57 million, the 952 for diminished 

4 health and the 259 for nursing home, and what I've 

5 done in this case is calculated an 80 percent 

6 confidence interval, and what you find is at the 80 

7 percent confidence level, the refined disease 

8 component is statistically significant, however, the 

9 diminished health and nursing home components are not 
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10 statistically significant. 

11 Q. What is the 264 million up there? 

12 A. The 264 million is the lower bound of the 

13 refined disease component — of the confidence 

14 interval, excuse me, for the refined disease at the 

15 80 percent confidence level. 

16 Q. If you wanted to choose one number in the 80 

17 percent range and you wanted to have the greatest 

18 confidence that that number was no greater than the 

19 true value, what number would you choose? 

20 A. The lower bound. 

21 Q. On Friday we talked about the state of Minnesota 

22 regulation 9505.2220 D. Do you recall that? 

23 A. Yes, I do. 

24 Q. Now this regulation applies to the specific 

25 context of a collection process against Medicaid 
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1 providers; is that correct? 

2 MR. HAMLIN: Objection, foundation. Your 

3 Honor, calls for a legal opinion. We had the 

4 discussion at the side-bar about this. Your Honor. 

5 THE COURT: No. I'll allow that. 

6 A. Yes. 

7 Q. I would like to focus your attention to the last 

8 sentence of that section. "The department calculated 

9 mandatory recovery at the lower end of that 

10 confidence interval." 

11 Now from an econometric and statistical 

12 perspective, can you tell me whether the regulation 

13 in the specific context of a collection process 

14 against Medicaid providers uses for the — for its 

15 monetary recovery the lower bound, the point 

16 estimate, the upper bound, or some other number? 

17 MR. HAMLIN: Objection, again foundation, 

18 calls for a legal opinion. He's attempting to 

19 interpret this regulation. 

20 THE COURT: Okay. The objection is 

21 sustained. 

22 Q. From an economic, econometric and statistical 

23 perspective, can you tell us the significance of that 

24 last sentence, the department's calculated monetary 

25 recovery is the lower end of that confidence 
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1 interval? 

2 MR. HAMLIN: Objection, foundation. 

3 Moreover, Your Honor, it's irrelevant to this case. 

4 This regulation has absolutely nothing to do with 

5 this case, and I think that we need to restrict the 

6 witness with respect to the testimony he's prepared 

7 to offer about this regulation because the suggestion 

8 to the jury is that there is some applicability of 

9 this regulation to this case, and it simply isn't so. 

10 MR. GARNICK: Your Honor, Mr. Hamlin is 

11 arguing. My question is consistent with the 

12 side-bar. 

13 THE COURT: No, your question is not 

14 consistent with the side-bar. Sustained. 
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15 BY MR. GARNICK: 

16 Q. Dr. McCall, why is a 95 percent confidence 

17 interval the standard for — for statistical and 

18 econometric purposes? 

19 A. Again — I think I mentioned this before — is 

20 statistics is a science, and to keep it rigorous we 

21 need to set high confidence levels, and 95 percent is 

22 the confidence level that maintains the rigor in 

23 statistics. So we just can't get it — you know, 

24 show anything, actually. 

25 Q. Dr. Wyant testified about something called 
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1 relative error. What is that? 

2 A. Well the relative error can be converted into 

3 confidence intervals. The relative error, actually, 

4 is equivalent to a 68 percent confidence interval, or 

5 two times the relative error, approximately, is the 

6 95 percent confidence interval. So you can convert 

7 relative error into the confidence intervals. 

8 Q. From a statistical and econometric perspective, 

9 is there any justification for applying a 68 percent 

10 confidence level to the plaintiffs' damage estimate? 

11 A. No. 

12 Q. Now Dr. McCall, I believe you stated that you 

13 read the testimony of Dr. Wyant in this case? 

14 A. Yes. 

15 Q. I would like you to assume that on February 

16 27th, 1998, on pages 5647 and 5648, Dr. Wyant 

17 testified — was asked these questions and testified 

18 as follows — 

19 MR. HAMLIN: Counsel, can I have the page 

20 again, I'm sorry. 

21 MR. GARNICK: 5647. 

22 MR. HAMLIN: Got it. 

23 BY MR. GARNICK: 

24 Q. "Question: Doctor, you talked about a number of 

25 different published peer-reviewed materials during 
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1 the course of your testimony. Did any of those 

2 publications use a 60 percent confidence — 68 

3 percent confidence level? 

4 "Answer: I don't know if any did. But of 

5 course the one that — that I rely on the most for 

6 this particular situation suggests that it doesn't 

7 matter because it doesn't really affect what you're 

8 doing. When you're looking for a best estimate here, 

9 that — it's just not important and doesn't matter 

10 what the confidence intervals are. 

11 "Question: Doesn't matter how big the error is? 

12 "Answer: That's correct." 

13 Dr. McCall, do you agree with the opinion of Dr. 

14 Wyant? 

15 A. No, I don't. 

16 Q. Why not? 

17 A. Because remember what they're doing is — or 

18 estimating is a statistical model, and the rules of 

19 statistics apply to statistical models no matter what 
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20 you're applying that to, whether it be damage 

21 estimates or whatever. 

22 Q. In your opinion as an economist — 

23 econometrician and a statistician, is statistical 

24 significance any less important in the context of 

25 damage calculation than it is in any other context? 
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1 A. No, it's just as important. 

2 Q. Now does the test of statistical significance 

3 make any assumptions concerning the validity of the 

4 model? 

5 A. Yes. It — it assumes that the model is valid. 

6 If the model is not valid, then no matter how 

7 large — or how much data you have, you're going to 

8 get the wrong answer. So it already makes the 

9 assumption that you have a valid model. 


10 

Q. 

And what does it 

mean for a model to be valid or 

11 

invalid? 



12 

A. 

Well essentially 

what it means 

is that there's 

13 

no 

design flaws in the model. 


14 

Q. 

Is that what Dr. 

Wecker called 

non-sampling 

15 

error? 



16 

A. 

Yeah. I mean a 

more technical 

term would be 

17 

non 

-sampling error. 

So there's two 

types of error. 

18 

sampling error, which 

refers to reliability, and 

19 

non 

-sampling error, which refers to 

validity. 

20 

Q. 

What components 

of the plaintiffs' damage 

21 

estimate or — or models did you look at with respect 

22 

to 

validity? 



23 

A. 

I focused on the 

diminished health model and the 

24 

nursing home model. 



25 

Q. 

Did you look at 

the conceptual 

framework of the 
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1 diminished health model? 

2 A. Yes, I did. 

3 MR. GARNICK: With the court's permission, 

4 I'd like to ask you to come down to the board and 

5 explain the conceptual framework of the plaintiffs' 

6 diminished health model. 

7 THE COURT: Go ahead. 

8 A. Okay. What their diminished health model is 

9 doing — and I think I mentioned this a little bit 

10 before — is they're trying to — or they're 

11 postulating that there's an effect between smoking 

12 and diminished health. Smoking leads to diminished 

13 health, that's the first part, and then diminished 

14 health leads to increased medical costs. Okay. 

15 Q. Did the plaintiffs look directly at the 

16 relationship between smoking and medical costs? 

17 A. No, they don't. They — they don't look at a 

18 model that goes directly from smoking into medical 

19 costs, and that may — again that — there's a 

20 problem there, is that what this really — really 

21 want to know is remember what — let me back up a 

22 sec. 

23 What they're comparing is the costs of smokers 

24 as compared to non-smokers, you know, controlling for 
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25 other things so that they can compare like to like. 
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1 But that's essentially what they're doing, are 

2 smokers more expensive than non-smokers. Right. 

3 Smokers — or does smoking cause smokers to demand 

4 more medical services than non-smokers. So it's 

5 really a demand issue, an economic issue. And 

6 there's no reason why you shouldn't just go in this 

7 direction, skipping diminished health, and go 

8 directly from smoking to medical costs. 

9 Q. Thank you. Could you regain your seat, please. 

10 Dr. McCall, could you please turn to tab 24 of 

11 Exhibit 16 — Plaintiffs' Exhibit 16747. I believe 

12 it's in evidence. Could you identify that document, 

13 please. 

14 A. Yes. This is a paper entitled "MEDICAL COSTS OF 

15 CIGARETTE SMOKING IN A HEALTH MAINTENANCE 

16 ORGANIZATION" by Thomas Vogt and Stuart Schweitzer, 

17 appeared in the Journal of American Epidemiology. 

18 Q. And does this study form part of the opinions 

19 that you have in this case? 

20 A. Yes, it does. 

21 Q. Could you tell us about the study that's 

22 reflected in this article. 

23 A. Well essentially what they're looking at is 

24 medical costs of smoking, and they're focusing on a 

25 health maintenance organization, and what they found 
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1 was that although smokers had more hospital visits or 

2 inpatient — had higher inpatient utilization, there 

3 was no difference in the amount of doctor visits or 

4 outpatient utilization, and in fact there was a lower 

5 amount — smokers had a lower amount of preventative 

6 care. And also another surprising result, what they 

7 found was that actually as the number of smokers — 

8 as the number of cigarettes smoked increased, there 

9 wasn't a corresponding increase in medical 

10 utilization. 

11 Q. Could you please turn to page 1066. It states, 

12 "Cigarettes lead to increased morbidity. Some 30,000 

13 to 40,000 research articles attest to this fact." 

14 What is morbidity? 

15 A. Disease or illness. 

16 Q. "The degree to which this excess morbidity is 

17 translated into excess utilization is another issue." 

18 Then it goes on, "The well-known behavioral and 

19 personality differences between smokers and 

20 non-smokers argue strongly that simple extrapolations 

21 of morbidity ratios onto utilization of medical 

22 services are suspect at best. 

23 "Two major cautions must be made in interpreting 

24 these data. First, the fact that the number of 

25 cigarettes smoked per day was not related to 
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1 utilization measures serves to leave open the debate 

2 on the degree to which the excess utilization 

3 observed among smokers is the result of their 

4 smoking." 

5 Now Dr. McCall, what does this mean? 

6 A. Well essentially that, in terms of the model, 

7 there should be no preconceived notion that smoking 

8 or smokers have higher costs — medical costs than 

9 non-smokers. Right. It's an open issue. 

10 Q. Now did the authors of this article take issue 

11 as to whether smoking causes disease? 

12 A. No. 

13 Q. Do they take issue as to whether diseases cost 

14 money to treat? 

15 A. No. 

16 Q. Do they take issue with the notion that, 

17 therefore, smoking — smokers must necessarily result 

18 in increased costs? 

19 A. Yes, as compared to non-smokers. 

20 Q. Now have the plaintiffs' experts conducted a 

21 study that was produced to you that confirms the 

22 finding of Vogt and Schweitzer? 

23 A. Yes. 

24 Q. Could you tell us about that, please. 

25 A. Well the plaintiffs were worried about 
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1 confounders, and they might have said something that 

2 they were worried about the confounding effects of 

3 alcohol and exercise. Now in the National Medical 

4 Expenditure Survey, there's no measure of alcohol, 

5 although there is a measure of exercise. So what 

6 they did is they went to the — the Minnesota 

7 telephone survey, the BRFSS, right, and in the BRFSS 

8 they have measures of utilization, whether — you 

9 know, how many doctors visits you had, whether or not 

10 you went to a hospital. And what they did, then, was 

11 they estimated a model on utilization and whether or 

12 not smoking affected that, controlling for lots of 

13 stuff, and including these exercise and alcohol 

14 confounders. And what they found was is — for men, 

15 right, smokers and non-smokers, there was no 

16 difference in the amount of doctor visits between 

17 them. For men, there was no difference in the 

18 probability — or possibility of going to a hospital 

19 between smokers and non-smokers, except for men 65 

20 plus, but then it was just former smokers having a 

21 higher likelihood of — of a hospital visit than 

22 never smokers. 

23 Q. What — what else did you do to check the 

24 validity of the plaintiffs' diminished health model? 

25 A. Well what I did was I broke the model down into 
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1 the six age/gender groups that the — the — the 

2 plaintiffs were considering to see sort of where the 

3 dollars are coming from, which group is the basic 

4 contributor to damages. 

5 Q. What did you find? 
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A. What I found was that men — 

MR. HAMLIN: Objection, Your Honor, this is 
going to be cumulative of Dr. Wecker's testimony, and 
this has already been testified to. 

THE COURT: No, you may answer that. 

A. What I found was is that the bulk of damages for 
diminished health were coming through men 19 to 34. 

Q. Doctor, are these the same 19- to 34-year-old 
males that Dr. Wecker testified about? 

A. I believe so, yes. 

Q. Did you do additional analysis with respect to 
these 19- to 34-year-old males? 

A. Yes, I did. 

Q. Can you tell us what you did. 

A. Okay. Well it might help if — if I can explain 
what's going on in the — the diminished health 
model. Oh. Oh, yeah. Well let me get some 
preliminary — 

What I did first was just to break it down 
further, look at what the — the amount is, and then 
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see where — where the amount is coming to. 

Remember, there's four different types of 
expenditures: hospital, ambulatory, prescription and 

home health. So what I did was I first looked at how 
much men 19 to 34 were contributing to the overall, 
then I focused on the state, right, looked at the 
state and said how much within the state damages are 
men 19 to 34 contributing. And then I looked a 
little deeper. Right. I looked at, well, you know, 
here you have this huge damage amount, where is it 
coming through? Is it coming through prescription, 
ambulatory, hospital expenditures, or home health? 
Right. And then after that I — I mean what I found 
actually was that it was coming through pretty much 
hospital expenditures. And then what I did was, 
well, looked at the hospital — what was — what kind 
of conditions were leading to men 19 to 34 having 
hospital expenditures. 

Q. Well let's back up a little bit. How much — 
how much money in expenditures for 19- to 
34-year-olds was accounted for by the state's model 
for hospital expenditures? 

A. The state model? 

Q. State. 

A. 400 million. 
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Q. And you looked further at — 

After you came to that conclusion, those 400 
million, what did you do then? 

A. What I did then was looked at — remember the — 
the — the way the model works is that they're 
estimating — could I — 

Would it help if I could explain? 

Q. Sure. Do you want to come up to the board? 

A. Yeah. I think maybe it would help visually. 

THE COURT: Go ahead. 
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11 THE WITNESS: Okay. 

12 A. Okay. So the state had a big pot of medical 

13 expenditures for 19- to 34-year-olds. All right. 

14 That's the state, and we're only going to look at the 

15 state, the GMAC Medicaid expenditures. That's the 

16 state data. The problem you have here is — 

17 THE COURT: Sir, again you're dropping your 

18 voice. Also if you could — 

19 THE WITNESS: Okay. 

20 THE COURT: — make sure the reporter can 

21 hear everything you say. 

22 THE WITNESS: Sorry. 

23 A. Okay. The problem that you have here is what? 

24 Is that in the Medicaid data, we don't know who 

25 smoked and who didn't. That's the big problem with 
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1 that data set. There's no information about smoking 

2 in that data. Right. So there's a big pot of money 

3 here, right, but we don't know who smoked and who 

4 didn't. All right. And what we need then is to go 

5 to a — a different data set to try to estimate the 

6 relationship between smoking and cost, right, to 

7 somehow say what portion of this, right, is due to 

8 smoking or — and to do that, what the — what the 

9 plaintiffs do, they go to this national data set 

10 which you've heard about, the National Medical 

11 Expenditure Survey. 

12 So you have this little pot here based on a 

13 random sample from the nation; right? And what 

14 they're doing here — these are your 19 to 34, 

15 hospital, right, you know, several hundreds of 

16 millions of dollars, I forget exactly — what they do 

17 here is they try to estimate that fraction. And then 

18 now there's an intermediate data set, the telephone 

19 survey — woops — BRFSS, Minnesota, and they do some 

20 slight adjustments for the characteristics of 

21 Minnesota. But essentially what's driving the 

22 fraction here is being estimated from this NMES data 

23 set here. Right? So it's key to look at these 

24 individuals, because they're driving the fraction. 

25 Right. 
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1 It turns out that this is a huge fraction for 

2 hospital, men 19 to 34. So then they take that 

3 fraction, apply it here to this big pot of money, and 

4 come up with 400 million dollars. So to see what's 

5 driving this result you really have to go back to 

6 this national data set and see, well, what were the 

7 conditions leading to hospital expenditures of the 

8 randomly selected individuals in the national data 

9 set, because that's how you're getting this fraction. 

10 You then just take that amount and apply it here. 

11 Q. Did you do that, doctor? 

12 A. Yes, I did. 

13 Q. Would you please turn to tab 27, Defense Exhibit 

14 1964A. Does this exhibit reflect your findings? 

15 A. Yes, it does. 
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16 Q. Would its use assist you in explaining your 

17 testimony to the jury? 

18 A. Yes, it would. 

19 MR. GARNICK: Defendants move for 

20 demonstrative purposes Defense Exhibit 1964A. 

21 MR. HAMLIN: Your Honor, plaintiffs object 

22 for the reasons that it is cumulative. Dr. Wecker 

23 has already covered this subject in some detail. 

24 MR. GARNICK: Your Honor, this provides 

25 additional information not covered by Dr. Wecker. 
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1 Beyond that, it's an intermediate step to leading up 

2 to Dr. McCall's new analysis — or different 

3 analysis. 

4 THE COURT: His what? 

5 MR. GARNICK: He has an additional analysis 

6 on — on these — concerning 19- to 34-year-old men 

7 not covered by Dr. Wecker, and this is an 

8 intermediate step to explain his analysis. 

9 THE COURT: Is this covered by his report, 

10 you mean? 

11 MR. GARNICK: Yes. Oh, yes. 

12 THE COURT: Oh. He's not inventing 

13 something new or — 

14 MR. GARNICK: Not at all. 

15 THE COURT: All right. Court will receive 

16 1964A for demonstrative purposes. 

17 BY MR. GARNICK: 

18 Q. Doctor, I hate to ask you to come back down, but 

19 with the court's permission, it might be easier to 

20 explain this chart. 

21 THE COURT: Go ahead. 

22 A. Okay. Remember that the National Medical 

23 Expenditure Survey is the underlying data where 

24 you're getting the — or estimating the relationship 

25 between the costs of smokers and non-smokers. I'm 
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1 focusing here on men 19 to 34 and just looking at all 

2 those on public aid with hospital expenditures or 

3 hospital expenses. Okay. Turns out that in that 

4 data set there were only 26 who had any hospital 

5 expenses during the period covered. So what I did 

6 here is I listed out the 26, their ages, whether they 

7 smoked or not, and then listed a description of the 

8 illnesses or conditions that caused those hospital 

9 expenditures. And what you see here is that the vast 

10 majority of these illnesses — or conditions, excuse 

11 me, are not on the Surgeon General's list. You've 

12 got injury, drug psychosis, open wound of the finger, 

13 person was a donor, you had an intervertebral disk 

14 disorder, back problems or paralysis, drug 

15 dependence, schizophrenia, epilepsy, you had a person 

16 here with pneumonia, but — which cost 5,000, but 

17 that person also an open wound to the hip or thigh 

18 which cost 45,000. Ankle fracture, paralysis, 

19 hemorrhoids, contusion of the eye. So the vast 

20 majority of these things are not on the Surgeon 
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General's list. 

Q. What do you conclude from that? 

A. It raises a red flag in my mind that there's 

some validity issues going on here, that the model 
may not be able to distinguish between smoking 
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related — or — or diseases on the — on the Surgeon 
General's list and other types of diseases. 

Q. Okay. So what did you do then? 

A. What I did then was I said, well let's — let's 
rerun their model. Okay. Only let's look at a very 
narrow step of illnesses and conditions and see 
whether or not we get a different result. And let 
those conditions be conditions that are not on the 
Surgeon General's list, so only expenditures for 
those types of conditions. 

Q. Okay. Let me ask you to turn — well the court 
to turn to tab 28. This is Exhibit 28 — 

THE COURT: Why don't you take the stand 
again, please. 

MR. GARNICK: Okay. 

Q. Twenty-eight is Defense Exhibit 002730. 

Dr. McCall, does this reflect your analysis? 

A. Yes, it does. 

Q. Would its use assist you in explaining your 
testimony to the jury? 

A. Yes, it would. 

MR. GARNICK: Defendants move the admission 
for demonstrative purposes of Defense Exhibit 002730. 

MR. HAMLIN: Your Honor, could I have a 
short voir dire on this exhibit? I believe that I 
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can establish that Dr. McCall has absolutely no 
foundation or background to be choosing ICD-9 codes. 

THE COURT: All right. I'll allow that. 

Can you — can you put this exhibit down if 
you're not going to use it for a while? 

MR. GARNICK: Sure. 

THE COURT: It's just that a lot of the 
people can't see what's happening. 

VOIR DIRE EXAMINATION 

BY MR. HAMLIN: 

Q. Good morning. Dr. McCall. 

A. Good morning. 

Q. Dr. McCall, prior to this case you never had 
occasion to use an ICD-9 code manual; correct? 

A. Correct. 

Q. And with respect to the conditions that are 
listed on the exhibit that you claim are not smoking 
related, you chose these by going through the NMES 
database and choosing ICD-9 codes; correct? 

A. Yeah. These were codes that were not on the 
Surgeon General's list. 

Q. You made — 

You made those choices; didn't you, sir? 

A. Ultimately I made those choices. But they're 
not on the Surgeon General's list. And further. Dr. 
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1 Samet says that these conditions, while not caused by 

2 smoking, their care may be complicated by smoking, 

3 but he says that they're not caused by smoking. 

4 Q. Sir, you didn't get the ICD-9 codes from Dr. 

5 Samet; did you, sir? 

6 A. No, I didn't get the ICD-9 codes from Dr. Samet. 

7 Q. You didn't do — 

8 You didn't prepare this list in consultation 

9 with an epidemiologist; did you, sir? 

10 A. No. 

11 Q. And you thought intuitively that these diseases 

12 seemed to be diseases that were not related to 

13 smoking; correct? 

14 A. Well, as I just said before, these were not on 

15 the Surgeon General's list, and although Samet, 

16 Professor Samet did not give me the ICD-9 codes, he 

17 did say that these are not caused by smoking, 

18 although their care may be complicated by smoking. 

19 MR. HAMLIN: Move to strike. Your Honor. 

20 Q. Sir, you thought intuitively that these 

21 conditions seemed to be ones that were not related to 

22 smoking; correct? 

23 A. Well again I'll reiterate, is that I checked to 

24 see — make sure that they're not on the Surgeon 

25 General's list, and Dr. Samet confirmed that while 
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1 the care may be complicated by smoking for these 

2 sorts of illnesses, they're not directly caused by 

3 smoking. 

4 Q. All right, sir. Let me direct your attention to 

5 your deposition of April 14th, 1998. Do you have 

6 that in front of you? 

7 Let me hand it to you, sir. 

8 A. Oh. 

9 (Folder handed to the witness.) 

10 BY MR. HAMLIN: 

11 Q. All right. Let me turn your attention to page 

12 462. 

13 A. Okay. 

14 Q. All right? Line 23. 

15 "Question: Now, how did you choose these 

16 particular conditions? 

17 "Answer: Well, these would be — would just be 

18 conditions which at least at the time of the report I 

19 thought had nothing to do with smoking. And, in 

20 fact, Samet in his testimony said that — at least 

21 for the majority of these, that they were not 

22 smoking-related, and I wanted to see whether — why 

23 you have set up diseases which you think are not 

24 smoking-related and you want to see whether or not 

25 you get a large estimate or not, i.e., can the model 
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1 distinguish between diseases that are smoking-related 
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2 or not. So intuitively I thought, well, these seem 

3 like diseases that are not related. 

4 "Samet referred most of them, at least that's my 

5 recollection, as not being smoking-related. And 

6 therefore, you would expect that if they weren't 

7 smoking-related, you should get a number around zero. 

8 If you — If you ran their model and to distinguish 

9 between these." 

10 Is that your testimony? 

11 A. Yes. 

12 Q. Now Dr. Samet said these conditions could be 

13 made worse by smoking; right? 

14 A. I believe he said their care could be 

15 complicated by smoking, yes. 

16 Q. Right. And when you prepared this particular 

17 exhibit, you didn't take that into account; did you, 

18 sir? 

19 A. Well you can interpret the results according to 

20 that. 

21 Q. Sir, did you take Dr. Samet's testimony that 

22 these conditions could be worsened by smoking into 

23 account when you prepared the exhibit that is in 

24 question? "Yes" or "no." 

25 A. Well no. I let the — 
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1 The data would speak to themselves if — 

2 MR. HAMLIN: Your Honor, I have nothing 

3 further. I believe that the testimony clearly 

4 establishes that Dr. McCall made decisions about 

5 ICD-9 codes. He has never used ICD-9 codes. He 

6 didn't get them from Dr. Samet. And he prepared this 

7 exhibit without any consultation with an 

8 epidemiologist. 

9 THE COURT: The objection is sustained. 

10 MR. GARNICK: Your Honor, could we be — 

11 could I be heard on the side-bar on this, please? 

12 THE COURT: Sure. 

13 
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1 (Side-bar discussion as follows:) 
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(Side-bar discussion concluded.) 
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THE COURT: We'll take a short recess. 

THE CLERK: Court stands in recess. 

(Recess taken.) 

THE CLERK: All rise. Court is again in 

session. 

(Jury enters the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: Counsel. 

MR. GARNICK: Thank you. Your Honor. 

BY MR. GARNICK: 

Q. Dr. McCall, let's go on to nursing homes. 

Did you also look at the validity of the nursing 
home components of the plaintiffs' damage estimate? 

A. Yes, I did. 

Q. Did you look at the conceptual structure of the 
nursing home model? 

A. Yes, I did. 

MR. GARNICK: With the court's permission, 
I'd like you to go to the board and explain to the 
jury the conceptual structure of the state's nursing 
home model. 
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22 A. Okay. Okay. With the nursing home model, 

23 actually they do something different. Here 

24 essentially they go directly from whether or not you 

25 smoke to whether or not there's increased costs. 

STIREWALT & ASSOCIATES 

P.0. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
DIRECT EXAMINATION - BRIAN P. MCCALL 

15136 

1 Really utilization, as I'll show. So there — it's a 

2 direct relationship between smoking and costs. And 

3 here again you shouldn't — there — there should be 

4 no preconceived notion necessarily that smokers cost 

5 more than non-smokers. 

6 Q. Why is that? 

7 A. Again because, for example, the paper by Vogt 

8 and Schweitzer, you know, it's — it's highly 

9 possible that — excuse me, that non-smokers could 

10 cost more than smokers. All right. And therefore 

11 the difference could be negative. Therefore, you 

12 shouldn't have a preconceived notion that the 

13 difference is positive. 

14 Q. Well for purposes of this analysis, are you 

15 disputing that smoking causes disease? 

16 A. No. 

17 Q. Okay. Or that such diseases could result in 

18 nursing home utilizations? 

19 A. No. I mean the important point is what the — 

20 the plaintiffs' model does is it doesn't look at 

21 smoking in isolation. Right. It's comparing smokers 

22 to non-smokers. That's what it's doing. Not just 

23 looking at smokers separate and in isolation, saying 

24 are smokers more costly than non-smokers. 

25 Q. Does the model take diseases into account at 
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1 all? 

2 A. Not the nursing home model, no. 

3 Q. Please have a seat. 

4 Dr. Wecker testified about two 94-year-old 

5 women. Did you do additional analysis with respect 

6 to the two 94-year-old women? 

7 A. Yes. 

8 Q. What did you do first? 

9 A. Well what I wanted to do first was to see how 

10 much — well again, what I did was similar to what I 

11 did in the — the diminished health model, is sort of 

12 break it down by age and gender groups. Now in the 

13 nursing home model, right, all that the plaintiffs' 

14 model is controlling for, they're — they only really 

15 have three variables in there, they have age, gender, 

16 and whether or not you smoke. And whether or not you 

17 smoke was measured by had you ever smoked more than a 

18 hundred cigarettes. That's the only controls they 

19 had. Right. So once you go down to an age/gender 

20 group like 94-year-old women, say, right, then the 

21 only — they're not controlling for anything, they're 

22 just looking at differences between smokers and 

23 non-smokers, controlling for nothing, right, looking 

24 at differences in utilization rates. 

25 So what I did first of all was to list out these 

STIREWALT & ASSOCIATES 
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expenses, and then what I noticed was that 
94-year-old women were accounting for somewhere in 
the neighborhood of 33 percent of the 259 — excuse 
me, 259-million-dollar damage estimate for nursing 
homes. 

Q. Let me ask you to turn to tab 33, Defense 
Exhibit 001367. Does this exhibit reflect your 
analysis with respect to the two 94-year-old women? 

A. Yes. 

Q. Would its use assist you in explaining your 
testimony to the jury? 

A. Yes. 

MR. GARNICK: Defendants move for 
demonstrative purposes Defense Exhibit 1367. 

MR. HAMLIN: Your Honor, we object at this 
time. There's no foundation for any of the 
information that's on this exhibit. We don't know 
where it came from. 

MR. GARNICK: I'm happy to — 

THE COURT: Can you lay some foundation for 

this? 

BY MR. GARNICK: 

Q. Dr. McCall, where did the information that's on 
this exhibit come from? 

A. This information comes from the NHANES data set 
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that the plaintiffs used in their damage model. 

Q. What did you do to obtain this information? 

A. Essentially the — the — part of the 

information is just within the — the plaintiffs' 
computer program. The — 

Again, this is just data in the NHANES, and so 
I'm just listing out two of the individuals that were 
in their data set. 

MR. GARNICK: Defendants move the admission 
of Defense Exhibit 1367 for demonstrative purposes. 
MR. HAMLIN: No objection. 

THE COURT: Court will receive 1367 for 
demonstrative purposes. 

BY MR. GARNICK: 

Q. With the court's permission. Dr. McCall, I'd 
like to ask you to step down once again to explain 
this chart to the jury. 

A. Okay. What I'm doing here is, on the top, just 
listing the — the plaintiffs' damage estimate for 
nursing homes, 259 million dollars. Now for women 
94, right, 87 million of that — excuse me, let me 
back up. Of the 259 million, 87 million of that is 
from women 94, okay, which is 33 percent of the 
total. 

Now when you go to the NHANES data and ask the 
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question how many 94-year-old smokers were there, 
right, there's only — in their data set, the NHANES 
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data set, only two. 

Q. Dr. McCall, are you saying that two 94-year-old 
women account for 87 million dollars in damages? 

A. No, not at all. Maybe I could explain. 

Q. Do you want me — 

Shall I move the chart? 

A. Yeah, if I could use the writing board. 

You have to remember, again, I mean this is just 
like the — the diminished health model — 

THE COURT: Excuse me, sir. You are 
welcome to go down and use the chart, but you cannot 
wander over on top of the jury. 

THE WITNESS: Oh, sorry. 

THE COURT: So try and control your 
movement some, please. 

A. Okay. You have here, again, the Medicaid 
expenditures for 94-year-old women, right, over — I 
believe it's the 1978 to 1996 period, something of 
that nature. There's not just two women in here, 
there's thousands and thousands and thousands of 
94-year-old women. I think I heard a number of 
somewhere around 11,000. All right. There's lots of 
women that comprise this big pot, hundreds of 
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millions of dollars. Right. Now the problem you 
have here is just like in the other model, we don't 
know of these 11,000 who smoked and who didn't smoke. 
We have no information about that. There is no 
information in the Medicaid data. So what we need to 
do is somehow estimate that, and in turn estimate the 
relationship between smoking and nursing home 
utilization, and that's where they go to this 
national data set, the NHANES. Okay. 

They want to know what, you know, fraction of 
this pot is due to smoking. Right. They have to go 
to the NHANES data and get an estimate of that. 

Now there's some adjustments. They use smoking 
information, this BRFSS, to do some adjustment, but 
essentially the relationship between smoking and 
excess utilization of smokers compared to non-smokers 
is being driven by the NHANES national data. It's in 
this data set they use to get this fraction where you 
have only two 94-year-old smokers. They then get 
that fraction and apply it to this huge pot of money. 
Okay. That's where the two 94-year-old women are 
coming from. 

Q. Okay. Maybe we can return to the chart. Could 
you please finish your explanation of this chart. 

A. Okay. So what I've done is I've simply just 
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listed out the two 94-year-old women smokers who were 
in nursing homes that — in the NHANES data set, and 
you can see I've listed out some characteristics, 
year started smoking, this first individual started 
smoking in 1978, started — stopped smoking in 1979, 
only smoked 10 cigarettes — or smoked 10 cigarettes 
a day. This individual started smoking 1928, stopped 
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smoking in 1936, smoked four cigarettes a day. One 
drank and one didn't. You had slight differences in 
rate of health and some differences in exercise. 

I'm just listing out some of the characteristics 
of these individuals. 

Q. Dr. McCall, does the nursing home model take 
into account the year a smoker started smoking? 

A. No. 

Q. Or the year a smoker stopped smoking? 

A. No. 

Q. Or how many cigarettes were smoked her day? 

A. No, other than you have to smoke a hundred 
cigarettes in your lifetime, then you qualify as a 
smoker. 

Q. Does the nursing home model take into account 
whether Medicaid paid for nursing home maintenance 
costs? 

A. No. The NHANES data doesn't have any 
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information on Medicaid, so what you have here is a 
mixture of individuals in nursing homes who are being 
paid by Medicaid or paid — you know, Medicaid is 
paying for their — their stay, and those where 
Medicaid is not paying for their stay. So it's a 
mixture. We have no information in that data whether 
or not, you know, this individual is getting Medicaid 
or that. We don't know. 

Q. Okay. Could you take your seat, please. 

Now does the failure of a model to take into 

account the payor of the nursing home fees, does that 
concern you? 

A. Yes, it did. 

Q. Did you follow up your concern? 

A. Yes, I did. 

Q. What did you do? 

A. Well there's this other data set that's part of 
the National Medical Expenditure Survey called the 
institutional population component. It's basically a 
survey of nursing home residents. Now that survey 
doesn't have smoking information, but it does list 
whether or not the individual is being covered by 
Medicaid. So what I did was sort of listed the 
characteristics of those receiving Medicaid and those 
not receiving Medicaid. 
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Q. Those receiving Medicaid in nursing homes? 

A. In nursing homes, yeah. Only in nursing homes, 
55 and over and in nursing homes. So only in nursing 
homes. 

Q. Could you please turn to tab 30, Defendants' 
Exhibit 0879. Does that exhibit reflect your 
findings when you did the analysis? 

A. Yes, it does. 

Q. Would its use assist you in explaining your 
testimony to the jury? 

A. Yes, it would. 

MR. GARNICK: Defendants move for 
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13 demonstrative purposes Exhibit 0879. 

14 MR. HAMLIN: No objection. Your Honor. 

15 THE COURT: Court will receive 0879 for 

16 demonstrative purposes. 

17 BY MR. GARNICK: 

18 Q. Now Dr. McCall, is this the same kind of 

19 analysis that Dr. Wecker did? 

20 A. No. 

21 Q. What is the difference? 

22 A. I believe Dr. Wecker focused on the 

23 non-institutional population, people not in nursing 

24 homes. 

25 Q. And this focuses on people in nursing homes? 
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1 A. This was a special survey done by the NMES, a 

2 different survey, that only surveyed individuals in 

3 institutions or — or in this case what I'm looking 

4 at is the nursing homes. 

5 Q. Can you explain this chart, please. 

6 A. Yes. All I'm doing is listing out 

7 characteristics of Medicaid and non-Medicaid 

8 patients, and what you see is that there's 

9 differences between the two. Medicaid were less 

10 likely to be married, were more likely to die during 

11 the survey period. This survey went over an entire 

12 year, and some individuals died during that period. 

13 They were less likely to be white, they had longer 

14 average stays at the time of the survey, they were 

15 less likely to list cancer on the medical record, 

16 more likely to list senile dimentia on the medical 

17 record. They were substantially more likely to list 

18 schizophrenia on the medical records and more likely 

19 to list psychosis on the medical records and more 

20 likely to list diabetes on the medical records, and 

21 also epilepsy. 

22 Q. From a statistical perspective, what if anything 

23 do you conclude from this? 

24 A. Well remember, you got to remember what — 

25 what — 
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1 I just explained what — what the model is 

2 doing. Right. It's getting a fraction to apply to 

3 the big pot of money from the state. Right. That 

4 money is Medicaid. Right. But it derives a fraction 

5 mix of Medicaid and non-Medicaid individuals. Right. 

6 So you're mixing populations to get the fraction and 

7 then applying it to the population of Medicaid. So 

8 given — these differences in characteristics raises 

9 a red flag in whether this is valid to do or not. 

10 Q. Dr. McCall, we've heard a lot of testimony from 

11 the plaintiffs' experts on something called the law 

12 of averages. Will you please explain the law of 

13 averages to the jury. 

14 A. Sure. The law of averages basically says that 

15 when you have very large sample sizes, the likelihood 

16 that you'll be far away from the average — the true 

17 value is small. It's also called the law of large 
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18 numbers. Okay, let me give you an example. Okay. 

19 Suppose we — we flipped 10,000 coins. Okay. I 

20 don't know if anybody ever would do that, but you can 

21 actually have a computer do it pretty quickly. Then 

22 it would be — you know, if it was a fair coin so the 

23 proportion of heads should be 50 percent, it would be 

24 unlikely with 10,000 coin flips that you would be 

25 very far away from that 50 percent. Suppose you 
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1 instead flipped just three coins, all right, so the 

2 likelihood that you would be away from the 50 percent 

3 is much greater. Okay. So as you increase the 

4 number of flips, right, the likelihood that it will 

5 deviate, if it's a fair coin, from 50 percent by a 

6 large margin decreases. 

7 Q. Now we've heard testimony from the plaintiffs' 

8 experts that the law of averages applies to their 

9 damage models. Do you agree with that? 

10 A. No, not at all. 

11 Q. Why? 

12 A. Well there's — there's a few reasons. First of 

13 all, in order to apply the law of averages, you have 

14 to have a valid estimate, and what I've said for 

15 nursing homes and — and in diminished health is — 

16 is that they don't have a valid estimate, and no 

17 matter how large your sample is, you're never going 

18 to get the right answer. 

19 Q. You say there are several reasons. Are there 

20 other reasons? 

21 A. Yes. Another reason is that — remember my 

22 example with this 10,000 coin flips. Imagine that, 

23 you know, you got 5050 heads, or 50.5 percent heads. 

24 Now if I took out any two of the flips, whether they 

25 were both heads or both tails, I wouldn't get a big 
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1 change. If I took out two heads, right, the 50.5 

2 percent would go to 50.49 percent; changes by a 

3 hundredth of a percent. If I took out two tails, 

4 right, the 50.5 percent would go to 50.51 percent, a 

5 very teeny change. In the plaintiffs' model, in the 

6 nursing home model, if you take out two individuals, 

7 the two women 94, their damage estimate changes by 

8 over 33 percent, which suggests that the law of 

9 averages is not holding at all. 

10 Q. Now that's a damage estimate for the nursing 

11 home component. 

12 A. Yes, that's for nursing home. 

13 Q. Is there another reason? 

14 A. Yes. Reliability is a check on the law of 

15 averages. Right. And I've just spent part of the 

16 morning and part of last time showing that the law — 

17 essentially that the model is unreliable, which means 

18 that the law of averages doesn't hold. Let me give 

19 you — an example is — is that — 

20 You know, these are very complicated statistical 

21 models, all right, and the only real way to check 

22 whether the law of averages is holding is, in a 
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sense, looking at the confidence intervals. Right. 
But if you wanted to give an analogy of, well, how 
many coin flips is it like, right, it's roughly like 
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flipping three coins and appealing to the law of 
averages with three coin flips. 

Q. Now Dr. Wyant testified that he conducted a 
sensitivity analysis with respect to damages 
attributable to the two 94-year-old women. Do you 
recall that testimony? 

A. Yes, I do. 

Q. Did you review Dr. Wyant's sensitivity analysis? 
A. Yes, I did. 

Q. Could you just summarize what Dr. Wyant did. 

A. Well remember what he — what — what Dr. Wyant 
did was the original nursing home data covered 55- 
year-olds to 94-year-olds. Right. And what Dr. 

Wyant said, well — or did was, well, maybe it's 
being driven by these two tails, the 90 — 
individuals over 90, individuals under — under 60. 

So what he did was he threw out these younger and 
older individuals and then reran the model, and 
instead of getting 259 million, he got something like 
262 million. Right. 

Q. And did you do a sensitivity test on Dr. Wyant's 
sensitivity test? 

A. Yes. What I did was, you know, again the check 
of whether or not the law of large numbers is 
holding — or excuse me, the law of averages is 
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holding is to calculate the reliability, so I said 
well how reliable is this new estimate, right, with 
the under 60 and over 90 thrown out, and I found it's 
just about as unreliable as it was with them in. In 
fact, if you talk in terms of relative errors, the 
original relative error was something like 175 
percent. Right. The relative error dropped a 
little, but only — it's still 140 percent, which 
means if you look at a 95 percent confidence 
interval, it's the estimate plus or minus 280 
percent, so even if you throw out those under 60 or 
those over 90, you still have an unreliable estimate. 

Q. What is the significance of that work to whether 
the law of averages applies to the plaintiffs' damage 
model? 

A. Again, it — it's — it shows that the law of 
averages does not apply. It's unreliable. 

Q. Dr. McCall, do you supervise graduate students 
in their doctorate dissertations? 

A. Yeah. I've been on a number of dissertations 
over the years. 

Q. What kind of graduate students do you supervise 
with respect to their doctorate dissertations? 

A. I've supervised — 

MR. HAMLIN: Objection, Your Honor, it's 
STIREWALT & ASSOCIATES 
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irrelevant, has nothing to do with this case. 

MR. GARNICK: It goes to his background and 
his conduct and his expertise. 

THE COURT: What kind of people he 
supervises? 

MR. GARNICK: Yes, what kind of people he 
supervises. 

THE COURT: Go ahead, you can answer. 

A. I've been on dissertation committees in a number 
of departments, psychology, sociology, economics, 
applied — applied economics, public health, in the 
business school, and within my department, and also 
outside of my department in information systems, a 
lot of different areas, mostly in economics and in my 
department. 

Q. Do you have the qualifications to supervise 
doctorate dissertations of all these different people 
from the different schools in your university? 

A. Usually I'm asked to be a member of the 
committee to evaluate these — 

Typically these dissertations use statistical or 
econometric methodology, so usually I'm called in as 
a person on the committee to evaluate their 
methodology and whether they used the correct 
methodology and made the right interpretations. 
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Q. And has the plaintiffs — 

Have the plaintiffs in this case used the 
correct methodology in accordance with statistical 
and econometric standards? 

A. No. 

MR. GARNICK: Thank you. No further 
questions at this time. 

MR. HAMLIN: Your Honor, I just need about 
two minutes. We don't need to break, I just need to 
move the charts. 

THE COURT: Put the chart down. 

(Discussion off the record.) 

THE COURT: Counsel. 

MR. HAMLIN: Thank you. Your Honor. 

MR. HAMLIN: Good morning. 

(Collective "Good morning.) 
CROSS-EXAMINATION 

BY MR. HAMLIN: 

Q. Good morning. Dr. McCall. 

(Discussion off the record.) 

Q. Dr. McCall, you and I have met previously; 
correct? 

A. Yes. 

Q. Let me ask you about this hall of fame list that 
you discussed. Now you weren't suggesting to this 
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jury that this hall of fame makes you one of the top 
100 econometricians in the world; were you, sir? 

A. I was just saying what was published in that 
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paper. 

Q. So you were not suggesting to this jury that you 
are one of the top 100 econometricians in the world 
based on this hall-of-fame listing, correct? 

A. No. I was just relating what was in that — in 

that paper that was published in Econometric Theory. 

Q. Sure. Can you answer my question. Were you 

suggesting to the jury that you were one of the top 
100 econometricians in the world based on this 
listing? 

A. No. I was just relating what's in the paper. 

Q. In fact the hall-of-fame list is based on the 

number of articles published and the number of pages 
published; correct? 

A. In a certain — 

In certain journals, which the authors of the 
articles said were the top econometric journals. 

Q. And in fact the journal that lists this hall of 
fame says specifically that they don't take into 
account the quality; correct? 

A. Only to the extent that all these journals are 
refereed journals, and to the extent that in higher- 
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quality journals it's more difficult to get 
published. 

Q. Let me direct your attention to CSP0084, which 
is in the large notebook that I just gave you. 

A. What was it again? I missed the number. 

Q. Pardon? CSP00084. I don't think we need that 

up yet until we introduce it. 

A. Oh, okay. 

Q. Do you have that? 

A. Yeah, I'm getting there. 

Q. Now this is a journal called Econometric Theory; 
right? 

A. Yes. 

Q. And the date is February 1998; correct? 

A. Yes. 

Q. And if you turn the page, there's an article 
entitled "Worldwide Institutional Rankings in 
Econometrics, 1989 to 1995," right? It's on the 
second page, sir. 

A. Oh, page two? Okay. 

Q. If you look at the title page and just move from 
the title page one page over. 

A. Okay. 

Q. Do you see it? 

A. Where on the second page? The top half, lower 
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1 half? 

2 Q. I'm directing you to the title, "Worldwide 


3 

Institutional 

Rankings in Econometrics 

4 

A. 

Oh, oh. 


5 

A. 

It's the 

title. 

6 

Q. 

Just that 

title. 

7 

A. 

You said 

page one. 

8 

Q. 

"1989 to 

1995;" right? 
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9 A. Yes. 

10 Q. And this is by an academic from Texas A&M 

11 University; correct? 

12 A. Yes. 

13 Q. Okay. And do you consider this journal to be 

14 authoritative? 

15 A. Yes. 

16 MR. HAMLIN: Okay. Your Honor, plaintiffs 

17 offer CSP84 into evidence as a learned treatise. 

18 MR. GARNICK: No objection. 

19 THE COURT: Court will receive CSP000084 as 

20 a learned treatise. 

21 BY MR. HAMLIN: 

22 Q. Sir, let me direct your attention now to page 

23 26, which is Table 5. Could we have that on the 

24 screen, please. And if we could focus in on the 

25 title. Do you have that? 
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1 A. Yes. 

2 Q. Now the title of Table 5 is "Ranking of 

3 individuals by all econometric — econometrics 

4 publications, 1989 to 1995." Do you see that? 

5 A. Yes. 

6 Q. And you are listed here in this table; correct? 

7 A. Correct. 

8 Q. Let me direct your attention now — 

9 Well first of all, let's — let's look at the 

10 table. If we could focus in on your name, which is 

11 on page 27, you're listed as number 65; is that 

12 right? 

13 A. Yes. 

14 Q. And if we go over to the column marked number of 

15 articles, it says five; right? 

16 A. Yes. 

17 Q. And then the next column says standardized 

18 pages, 95 — 94.53. 

19 A. Yes. 

20 Q. Now I want to direct your attention to page 23. 

21 Do you have that, sir? 

22 A. Yeah, I do. 

23 Q. You have it. Okay. 

24 There's a number five, and then the title "The 

25 Econometricians' Hall of Fame." Do you see that? 
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1 A. Yes. 

2 Q. Let me direct your attention to the second full 

3 paragraph that begins, "Table 5...." Do you have 

4 that? 

5 A. Yes, I do. 

6 Q. It states, "Table 5 shows the list of top 100 

7 individual publishers in all econometric publications 

8 in the 15 journals considered from 1989 to 1995 along 

9 with their institutional affiliation as it appears on 

10 their most current article and their total 

11 standardized page count. More than 79 Econometrica 

12 equivalent pages were required to belong to this top 

13 100 list. The top 50 individuals published more than 
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113 Econometrica equivalent pages over the period 
1989 to 1995, which is more than 16 pages a year." 

Do you see that? 

A. Yes. 

Q. Did I read that accurately? 

A. Yes. 

Q. Then the next sentence states, "These individual 
rankings should be tempered by the fact that 
standardized page counts do not effectively control 
for the quality of these published articles. There 
are quality differentials between journals and even 
for articles within the same journal." Did I read 
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that accurately? 

A. Yes. 

Q. So this particular listing did not judge the 
quality of your work, they simply listed the number 
of pages that you published from 1989 to 1995; right? 
A. No, they didn't list all the pages I published. 

I published a lot more than that. They listed pages 
in the 15 journals that they considered, which they 
chose as reflecting the high-quality econometric 
journals. 

Q. But in fact, sir, they made no — absolutely no 
judgment about the quality of your particular 
contributions to those journals; correct? 

A. Right. Only to the extent that those 15 
journals were chosen, not all, you know, two or three 
hundred journals. 

Q. Now your resume says that you're a member of the 
American Statistical Association; correct? 

A. Correct. 

Q. You're not a fellow of the American Statistical 
Association; are you? 

A. No. 

Q. Now you know what a fellow is of that 
association; don't you? 

A. Yes. 
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Q. You know that there's a nominating process; 
right? 

A. Right. 

Q. And that people are reviewed and that their — 
their scientific work is considered by a committee; 
right? 

A. Correct. 

Q. And then they're elected; right? 

A. Yes. 

Q. Have you read Dr. Zeger's testimony in this 
case? 

A. Yes. 

Q. You know Dr. Zeger is the chair of the 
department of biostatistics at Johns Hopkins and one 
of the authors of the plaintiffs' damages model; 
right? 

A. Yes. 

Q. You know that Dr. Zeger is a fellow of the 
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19 American Statistical Association and that his work 

20 has focused on health-care issues? 

21 A. Well I know — 

22 I believe he said he was a member — or a 

23 fellow, excuse me, of the American Statistical 

24 Association. 

25 Q. Sir, you also indicate that you're a member of 
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1 the Econometric Society; right? 

2 A. Yes. 

3 Q. You're not a fellow of that society either; are 

4 you? 

5 A. No. 

6 Q. Now you're a professor at the Carlson School of 

7 Management; correct? 

8 A. Yes. 

9 Q. That's a business school; right? 

10 A. Yes. 

11 Q. And you're in the department of human resource 

12 and industrial relations; right? 

13 A. Correct. 

14 Q. Now that program looks at the relationship 

15 between employers and employees; correct? 

16 A. Looks at all aspects of the employment 

17 relationship. 

18 Q. And you teach in two areas, quantitative methods 

19 or statistics; right? 

20 A. Correct. 

21 Q. And you also teach in the area of labor 

22 economics; right? 

23 A. Correct. 

24 Q. And is labor economics applying economic 

25 methodology to study anything that has to do with 
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1 labor markets? 

2 A. Well it studies issues involving the employment 

3 relationship, economic issues. 

4 Q. And it studies anything that has to do with 

5 labor markets; correct? 

6 A. Well it has — 

7 I mean if things like health benefits or 

8 injuries or any of that aspect are related to labor 

9 markets, it does. It's a very broad area. 

10 Q. Have you ever been a professor in any school of 

11 public health at any university or college? 

12 A. No. 

13 Q. Have you ever been on the faculty of any 

14 department known as biostatistics in any university 

15 or college? 

16 A. No. 

17 Q. Now you testified that you've worked as an 

18 expert in other cases; correct? 

19 A. Correct. 

20 Q. I believe you've been retained as an expert in 

21 at least, what, seven, eight other cases, perhaps 

22 more? 

23 A. Somewhere in that neighborhood, correct. 
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24 Q. And these cases were employer-employee disputes; 

25 right? 
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1 A. Correct. 

2 Q. They involved age discrimination; correct? 

3 A. Usually. 

4 Q. They also involved wrongful discharge; right? 

5 A. Usually. I mean they usually involved some 

6 employee losing their job for various reasons. 

7 Q. And you were also involved in — as an expert in 

8 a sex harassment case; right? 

9 A. Yes. 

10 Q. Now in fact you hold yourself out as an expert 

11 in employee-employer relationships; right? 

12 A. Well I would say I'm an expert in econometrics 

13 and statistics. There's a lot of econometric and 

14 statistical issues in those types of cases. 

15 Q. Now before you were hired by the tobacco 

16 companies in this case, you had never done any 

17 research on the health-care costs of smoking-related 

18 diseases; correct? 

19 A. Not on smoking and health related diseases. 

20 Q. Now you did a paper on worker's comp, "The 

21 Monday Effect;" is that right? 

22 A. Correct. 

23 Q. I think the subject matter was do more claims 

24 get reported on Monday; right? 

25 A. Injury claims, correct. 
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1 Q. Now apart from that you've never done any 

2 modeling of health-care issues; right? 

3 A. Well I'm currently working on a number of 

4 projects involving issues that are similar, looking 

5 at heart attacks, looking at denial of — of claims. 

6 I've looked at the effects — I'm currently looking 

7 at the effects of COBRA laws that have to do with 

8 whether or not, you know, you can keep your insurance 

9 if you lose your job and the interactions of that 

10 with unemployment insurance and determining the 

11 quality of the new job that an individual gets. So 

12 I've — you know, I'm looking at the effects of 

13 alcohol and smoking on wages. So I'm doing a number 

14 of projects that have overlaps with health — health 

15 issues and health insurance and — 

16 Q. And have you done modeling on those projects? 

17 A. Yes. 

18 Q. And have you testified with respect to any of 

19 that information? 

20 A. I don't think so. 

21 Q. Now apart from this case you have not had 

22 occasion to work with databases that capture 

23 health-care expenditures; right? 

24 A. Well if they had health-care expenditures in 

25 them, I didn't focus on them. 
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Q. And apart from this case, you have not had 
occasion to work with databases that capture 
smoking-related disease; correct? 

A. Correct. 

Q. In fact you are not an expert in health-care 
databases; correct? 

A. I'm an expert in statistics and econometrics. 

Q. Sir, can you answer my question. 

A. Well I've worked with large databases, some of 
which may have had health-care costs in them, but I 
did not specifically focus on those. 

Q. Sir, you're not an expert in health-care 
databases; correct? 

A. Well I would say more generally I'm just an 
expert in working with large databases. 

Q. Can you answer my question? 

Well here, let's go to your deposition. Your 
deposition dated April 14, 1998, if you turn to — 
Well first of all, you recall giving your 
deposition that day; right? 

A. Yes. 

Q. In fact, that was just a couple of weeks ago; 
right? 

A. Yes. 

Q. You were sworn to tell the truth; is that right? 
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A. Yes. 

Q. Sorry, it's the wrong — the wrong deposition. 
It's — I can't even read my own notes. It's volume 
one. I apologize. Okay. Yeah. It's volume one, 
October 16th, 1997. Can you turn to that deposition. 
A. I got it. 

Q. And you recall giving your deposition on that 
day; correct? 

A. Well I recall giving it in October. I don't — 
the exact date is tough to remember, but — 

Q. And you swore to tell the truth; correct? 

A. Yes. 

Q. Let me direct your attention to page 37, line 
five. Do you have that? 

A. Thirtyseven, line five. 

Q. Do you have that in front of you? 

A. Yes. 

Q. You were asked the following question: "Let me 
ask you this. Would you agree that you are not an 
expert on health care databases? 

"Answer: Yes." 

Did you give that testimony on that day, sir? 

A. Yes. 

Q. And was it accurate when you gave it? 

A. Yes. 
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Q. Now you have never taken a course in 
biostatistics at the undergrad or graduate level; 
correct? 

A. No. 
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a course in 


5 Q. No, it's not correct? 

6 A. No, I have not taken a — 

7 biostatistics. 

8 Q. And you've not used multiple imputation in any 

9 of your published papers; correct? 

10 A. Not multiple imputation. 

11 Q. You have not used propensity scoring in any of 

12 your published papers; correct? 

13 A. Correct. 

14 Q. And you act as a reviewer of other scholarly 

15 works on statistics; right? 

16 A. Correct. 

17 Q. And would you agree that propensity scoring is 

18 not commonly used in the statistic papers that you 

19 have reviewed? 

20 A. Not that I have reviewed, but there are — 

21 A recent issue of Econometrica had a — had a 

22 paper based on propensity scores. 

23 Q. Did you review that paper, sir? 

24 A. No, I didn't review that paper. But — but it's 

25 starting to become more popular. 
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1 Q. So in papers that you have reviewed, you would 

2 agree that propensity scoring is not commonly used; 

3 correct? 

4 A. Not in the papers that I review for journals, 

5 correct. 

6 Q. Now you're not an epidemiologist; right? 

7 A. No. 

8 Q. And you did not consult with an epidemiologist 

9 about your opinions in this case; correct? 


10 

A. 

Correct. 


11 

Q. 

And you didn't consult with other 

experts in 

12 

this 

case other than your colleague at 

the Carlson 

13 

School, Dennis Ahlburg; right? 


14 

A. 

Correct. 


15 

Q. 

And he's also a business professor 

; is that 

16 

right? 


17 

A. 

He's a demographer. 


18 

Q. 

You did not consult with Professor 

Rubin; right? 

19 

A. 

No. I just met Professor Rubin the other day. 

20 

Q. 

You didn't — 


21 


You did not consult with Dr. Wecker; right? 

22 

A. 

I just met him yesterday. 


23 

Q. 

You're not a specialist in health- 

care 

24 

economics; correct? 


25 

A. 

Well I — I cover health economic 

issues in my 
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1 

publications, but I don't think I'm that narrow. 

2 

Q. 

So you're not an expert in health- 

care 

3 

economics. 


4 

A. 

No, I wouldn't define myself that 

narrowly. 

5 

Q. 

And you haven't consulted with a health 

6 

economist about your opinions in this case; right? 

7 

A. 

No. 


8 

Q. 

You're not a medical doctor; right 

9 

9 

A. 

No. 
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Q. You did not receive a degree from any medical 
school; right? 

A. No. 

Q. You've not consulted with any medical doctors in 
this case; correct? 

A. Correct. 

Q. And you've not reviewed Blue Cross Blue Shield 
claims data; correct? 

A. Just to the extent that it's in the plaintiffs' 
model, not — I didn't go claim by claim and 
individual by individual. 

Q. Now you have not investigated how many people on 
Medicaid had smoking-attributable diseases during the 
period 1978 through 1996; correct? 

A. Not specifically, no. 

Q. In fact, you have not looked at the Medicaid 
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data or ICD-9 codes from that data; correct? 

A. I've looked at the data in the Medicaid and gone 
through it. My recollection is — is that, for 
example, in nursing homes there is no ICD-9 codes, 
but in the others there may be. But I did not — I 
did not make use of that, correct. 

Q. All right, sir. Let me direct your attention to 
your deposition of April 14th, 1998. 

A. Okay. 

Q. That was approximately two weeks ago; right? 

A. Yes. 

Q. Direct your attention to page 395, line 25. 

A. Which line, 25? 

Q. Line 25. 

A. Okay. 

Q. "Question: Let me ask you this. Do you have 
any idea how many people on Medicaid have 
smoking-attributable diseases from the period 1978 to 
1996? 

"Answer: To know how many, I would have to know 

your definition of smoking-attributable diseases. 
"Question: As defined by Dr. Samet. 

"Answer: Well, in that data — I guess I 

haven't looked at Medicaid data, I don't believe. 

I'm trying to think. I didn't look at the ICD-9s 
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1 particularly, I just saw what Zeger had reported. 

2 "So you yourself haven't done an investigation 

3 to make that determination; right? 

4 "Answer: No, not with the Medicaid data and 

5 from the state." 

6 That was your testimony; correct? 

7 A. I believe that's what I said now. 

8 Q. Yeah. 

9 Now sir, let me ask you this: You prepared 


10 

drafts of your expert report in this case; 

right? 

11 

A. 

Yes . 



12 

Q. 

And you 

sent those drafts to counsel; 

right? 

13 

A. 

Correct. 



14 

Q. 

Counsel 

commented on those expert reports; 
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15 right? 

16 A. They made some comments. 

17 Q. And as a result you made some changes; right? 

18 A. Some. 

19 Q. You didn't save those drafts; did you? 

20 A. No. 

21 Q. Let me ask you this: If you were asked to 

22 estimate the costs of treating smoking-related 

23 diseases in this case, you would not ignore prior 

24 information about the relationship between smoking 

25 and disease; correct? 
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1 A. Can you repeat the first part of the question? 

2 Q. Sure. 

3 If you were asked to estimate the costs of 

4 treating smoking-related disease in this case, you 

5 would not ignore prior information about the 

6 relationship between smoking and disease; correct? 

7 A. Probably not. But the plaintiffs don't — model 

8 doesn't — compares smokers to non-smokers, so 

9 it's — it's a different issue. 

10 MR. HAMLIN: Move to strike. Your Honor, 

11 being non-responsive. 

12 THE COURT: That answer will be stricken as 

13 non-responsive. 

14 BY MR. HAMLIN: 

15 Q. Sir, here's the question: If you were asked to 

16 estimate the costs of treating smoking-related 

17 disease in this case, you would not ignore prior 

18 information about the relationship between smoking 

19 and disease; correct? 

20 A. Probably not, no. 

21 Q. Probably not what? 

22 A. I wouldn't — I wouldn't ignore it. 

23 Q. You would not ignore it. 

24 Now in fact, sir, you have not studied the 

25 relationship of smoking and disease; correct? 
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1 A. I haven't studied — 

2 I'm not an epidemiologist, so I haven't studied 

3 causation. 

4 Q. Sir, have you studied the relationship of 

5 smoking and disease? 

6 A. I haven't done a statistical analysis of it, no. 

7 Q. Have you done any study of the relationship of 

8 smoking and disease, sir? 

9 A. No. 

10 Q. Now prior to this case you had never reviewed 

11 any literature on the health-care costs of treating 

12 smoking-related disease; correct? 

13 A. I believe that's correct. 

14 Q. Now if you were asked to make — to estimate the 

15 costs of treating smoking-related diseases in this 

16 case, you would not ignore the Surgeon General's 

17 reports on smoking and disease; correct? 

18 A. If I was asked to do that, I would not ignore 

19 that. 
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Q. But you would not know how to incorporate the 
Surgeon General's information formally into a model; 
right? 

A. If I was asked to do what you said, I would need 
some help most likely. 

Q. It would be helpful to consult with an 
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epidemiologist in order to determine how to use the 
information in the Surgeon General's report; right? 

A. It might. 

Q. You haven't reviewed the Surgeon General's 
reports in detail to make any judgments about the 
Surgeon General's conclusions regarding smoking and 
disease; correct? 

A. No. I have looked at some tables, but I haven't 
looked at how they got the numbers in those tables. 

Q. And as I understand it, you claim no expertise 
in epidemiology; right? 

A. Correct. 

Q. Now if you were asked to prepare a model to 

measure the health-care costs of smoking, you would 

consult with an epidemiologist to obtain information 
about what factors are important in attributing 
health-care costs to smoking; correct? 

A. Depends how you define health-care costs to 
smoking. 

Q. Sir, can you answer my question? 

A. Well I'm trying to understand exactly what you 
mean. 

Q. Do you want — 

Do you want the question back? 

A. Sure. 
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Q. If you were asked to prepare a model to measure 
the health-care costs of smoking, you would consult 
with an epidemiologist to obtain information about 
what factors are important in attributing health-care 
costs to smoking; right? 

A. I probably would, yes. 

Q. Consulting with an epidemiologist would assist 
you in making decisions about what factors to include 
in the model; correct? 

A. If I were asked to develop a model that only 
looked at the health-care costs of smoking, that 
might assist me, correct. 

Q. In fact it would be wise. 

A. It would probably be wise to ask an 
epidemiologist their opinion, correct. 

Q. But you haven't consulted with an epidemiologist 
in this case; right? 

A. I wasn't asked to develop a model, so I didn't 
consult with an epidemiologist. 

Q. Now let me direct you to the 1989 Surgeon 
General's report, which is Trial Exhibit 3821. 

There's a small notebook, sir, marked Surgeon 
General's reports which — 

A. Oh, here. 
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Q. Do you see that? 
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A. Yeah. 

Q. You have it. Okay. 

The Trial Exhibit is 3821. You can put the 
title page — 

A. 3821, is that what you said? 

Q. Trial Exhibit 3821. Do you have that? 

A. Okay. 

Q. Do you see the title page? 

A. Yes, I do. 

Q. That's the 1989 Surgeon General's report; right? 
A. Correct. 

Q. Could you turn to page 129, please. I believe 
it's probably the last page in that excerpt. Do you 
have that page, sir? 

A. One twenty-nine, yes. 

Q. Let me direct your attention to the top of the 
page. 

A. Okay. 

Q. Do you see the sentence that says, "As discussed 
in Chapter 2, numerous attempts to control 
statistically for confounding and stratifying 
variables have not materially altered the estimated 
relative risks for cigarette-related diseases." Do 
you see that? 

A. I see that statement, yes. 
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Q. Now you did not take this statement by the 
Surgeon General into account in preparing your 
opinions in this case; correct? 

A. I — 

Correct. I was asked to evaluate the 
plaintiffs' model. 

Q. And you have no reason to disagree with that 
statement in the Surgeon General's report, the one I 
just read; right? 

A. Well again, I have not looked at these studies 
and studied how they went about using statistics, 
but — so I can't — I mean I can't really answer 
that unless I looked at the papers, to the extent 
that they used statistics. 

Q. But as you sit here today, you really have no 
basis for disagreeing; right? 

A. No, I haven't — I haven't read these papers, so 
I haven't — I cannot comment. 

Q. Now in preparing a model to estimate the 
health-care costs of smoking-related diseases, you 
would also want to get some input from a health 
economist; correct? 

A. I might. 

Q. All right, sir, let me direct your attention to 
your deposition of October 16th, 1997, specifically 
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to page 51? 

A. What page again, 51? 

Q. Page 51. 

A. Oh. 

Q. Page 51, your deposition dated October 16th, 
1997. If you could direct your attention to line 17. 

"Question: In preparing the model that we are 

discussing, would you also consider it wise to 
consult with a health economist?" 

Then there's telephone interruption. 

"Answer: Again, I would think that at some 

point, at some stage, whether it's at the beginning 
stage or maybe presenting your paper, you would 
probably want to get some input from health 
economists." 

Is that your testimony, sir? 

A. Yeah. At some point I — you know, if I did a 
paper involving health, I certainly would want to 
present it to health economists. 

Q. And you'd want to get their input; right? 

A. Well whenever I give a paper, I want to get 
input from the audience. 

Q. The health economist could assist you in 
determining relevant databases; right? 

A. They might. 
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Q. Now in preparing a model to estimate the 
health-care costs of smoking-related disease in this 
case, you would want to use the information in the 
Medicaid and Blue Cross claims database; correct? 

A. Correct. 

Q. And as you sit here today, you can't identify 
any databases that the plaintiffs' experts should 
have used in their model but failed to include; 
correct? 

A. Well they could have focused on the proper 
populations within those data, so I mean they — for 
example, focusing on Medicaid and the NMES. But I 
can't think of any general database off the top of my 
head. Again, you know, given sufficient time and 
money, they could collect data, but I can't think of 
one available at this time off the top of my head. 

Q. Sir, can you as you sit here today identify any 
databases that the plaintiffs' experts should have 
used in their model but failed to include? 

A. Not off the top of my head, no. 

Q. Now sir, you're — you're familiar with probit 

models; right? 

A. Yes. 

Q. Those are — 

That's a statistical method for predicting 
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probabilities; right? 

A. It's one of them, correct. 

Q. And probit models are commonly used by 
statisticians; correct? 

A. More commonly used by applied statisticians — 
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6 Q. And an applied statistician — 

7 A. — or economists. 

8 Q. — is someone who goes out and solves practical 

9 problems; right? 

10 A. Typically, yes. 

11 Q. You've used probits in your work; correct? 

12 A. Correct. 

13 Q. And probits are used in the Zeger model, the 

14 plaintiffs' model; correct? 

15 A. Plaintiffs' model, correct. 

16 Q. Now you're also familiar with maximum likelihood 

17 estimators; right? 

18 A. Correct. 

19 Q. That's a statistical method that's designed to 

20 give the greatest probability of obtaining observed 

21 data; correct? 

22 A. Not probability. Like — it's — it's a 

23 technique where you maximize the likelihood function 

24 subject to the data. But it's not a probability in 

25 the technical sense. 
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1 Q. All right, sir, let me direct your attention to 

2 your deposition dated October 16th, 1997, 

3 specifically page 93. Do you have that? 

4 A. Ninety-three? 

5 Q. Page 93. 

6 A. Yes. 

7 Q. Direct your attention to line 11 — well 

8 actually why don't we start at line eight. 

9 "Question: Are you familiar with maximum 


10 

likelihood estimators? 



11 


"Answer: Yes. 



12 


"Question: Now is that an estimator that 

gives 

13 

the 

greatest probability of obtaining 

observed 

data? 

14 


"Answer: For a given model written down? 

Yeah 

15 

That's what it's designed to do." 



16 


Is that your testimony, sir? 



17 

A. 

Yes. But by "probability," I mean probability 

18 

density function, which is different. 



19 

Q. 

Now — 



20 

A. 

I — I may have not clarified it 

there. 


21 

Q. 

Sir, was that your testimony given on October 

22 

16th 

, 1997? 



23 

A. 

Yes . 



24 

Q. 

I read that accurately? 



25 

A. 

Yes. 
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1 Q. Now let me ask you this: Maximum likelihood 

2 estimators are commonly used by statisticians; 

3 correct? 

4 A. Correct. 

5 Q. You've used them; right? 

6 A. Yes. 

7 Q. And the plaintiffs used them as well in their 

8 model; right? 

9 A. Yes. 

10 Q. You're certainly familiar with regression; 
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11 right? 

12 A. Yes. 

13 Q. That's a statistical method for determining 

14 relationships between variables; correct? 

15 A. Correct. 

16 Q. And it's also commonly used; correct? 

17 A. Correct. 

18 Q. Regression is used for controlling confounding 

19 variables; correct? 

20 A. It's one method, yes, correct. 

21 Q. You've used regression; right? 

22 A. Yes. 

23 Q. Plaintiffs' use regression in their model; 

24 right? 

25 A. In some parts. 
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1 Q. Sir, let me direct your attention now to Trial 

2 Exhibit — it's CN53. It is — it should be in a 

3 folder behind you in one — in the box at the top. 

4 MR. HAMLIN: Your Honor, if I may, I think 

5 I can find it for the witness and we can move ahead 

6 here. 

7 Yeah, here it is. 

8 (Document handed to the witness.) 

9 MR. HAMLIN: There you go. 


10 


THE WITNESS: Thank you. 


11 

BY 

MR. HAMLIN: 


12 

Q. 

Okay. Do you have that exhibit. 

sir? 

13 

A. 

Yes. 


14 

Q. 

All right. Now this exhibit is 

the Reference 

15 

Manual on Scientific Evidence; right? 


16 

A. 

Correct. 


17 

Q. 

That's published by the Federal 

Judicial Center; 

18 

right? 


19 

A. 

Yes. 


20 

Q. 

It's published in 1994; right? 


21 

A. 

Yes . 


22 

Q. 

If you can turn to the introduction, and I 

23 

believe I've put a blue flag on — 


24 

A. 

Yeah. 


25 

Q. 

— that for your assistance. Do 

you have that 
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1 page? 

2 A. Yes, I do. 

3 Q. Do we have that on the overhead? Yes. 

4 Let me direct your attention to the first 

5 sentence. States that "The purpose of this manual is 

6 to assist judges in managing expert evidence, 

7 primarily in cases involving issues of science or 

8 technology." Do you see that? 

9 A. I was looking at — 

10 Q. It's the first sentence. 

11 A. Yeah. I was looking at the first blue tab, 

12 which was actually just the title, so let me get to 

13 that. 

14 Q. Okay. It's the first sentence in the 

15 introduction. 
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16 

A. 

Oh, in the introduction. 


17 

Q. 

Yeah, introduction. 


18 

A. 

The tab was not there. Okay. 


19 

Q. 

Do you have that? 


20 

A. 

Yeah. 


21 

Q. 

Okay. The first sentence states again. 

"The 

22 

purpose of this manual is to assist judges in 


23 

managing expert evidence, primarily in cases 


24 

involving issues of science or technology." 

See 

25 

that? 
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1 A. Yes. 

2 Q. Let me direct your attention now to page 415. 

3 And I believe there's a blue flag — 

4 A. Okay. 

5 Q. — that is on that page. If we can have that on 

6 the overhead. 

7 That's just the title page to the reference 

8 guide on multiple regression. 

9 A. Correct. 

10 Q. And as we — 

11 As you've already indicated, Zeger used 

12 regression — or strike that — plaintiffs used 

13 regression in their model; right? 

14 A. In some parts, yes. 

15 Q. Let me direct your attention now, sir, to page 

16 429. Do you see that page? There's a Roman numeral 

17 III at the top. 

18 A. Yes, I got the page. 

19 Q. Title is "Interpreting Regression Results." See 

20 that? 

21 A. Correct. 

22 Q. I want to direct your attention to the first 

23 paragraph. If we could get that on the overhead. 

24 It states, "Regression results can be 

25 interpreted in purely statistical terms through the 
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1 use of significance tests, or they can be interpreted 

2 in a more practical, non-statistical manner. While 

3 an evaluation of the practical significance of 

4 regression results is almost always relevant in the 

5 courtroom, tests of statistical significance are 

6 appropriate only in particular circumstances." 

7 Then you see the next heading, heading capital 

8 A., do you see that? 

9 A. Yes. 

10 Q. There the question is asked: "What Is the 

11 Practical as Opposed to the Statistical Significance 

12 of Regression Results?" Did I read that accurately? 

13 A. Yes. 

14 Q. Let me direct your attention to the first 

15 sentence. It states, "Practical significance means 

16 that the magnitude of the effect being studied is not 

17 de minimus — it is sufficiently important 

18 substantively for the court to be concerned." 

19 Now de minimus means minimal; right? 

20 A. Correct. 
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21 Q. Now let me ask you some questions, sir, about 

22 the practical significance of smoking on health and 

23 health-care costs. You reviewed the plaintiffs' 

24 expert reports in this case; correct? 

25 A. Correct. 
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1 Q. And do you recall that the plaintiffs' experts 

2 stated that the state and Blue Cross paid for medical 

3 services for more than 90,000 persons suffering from 

4 major smoking-attributable diseases during the period 

5 1978 through 1996? 

6 A. I recall seeing that statement. 

7 Q. Do you recall the plaintiffs' experts stating 

8 that the state and Blue Cross also paid for medical 

9 services for tens of thousands of additional persons 


10 

suffering from other smoking-attributable medical 

11 

conditions, including diminished health status? 


12 

A. 

I remember seeing that. 


13 

Q. 

Let me direct your attention now to Trial 


14 

Exhibit 30200, which is in your large notebook. 

sir. 

15 

It' s 

in evidence, so if we can have it on the board. 

16 

A. 

This one? 


17 

Q. 

Okay, good. 


18 

A. 

What was the — I forgot the number. 


19 

Q. 

It's Trial Exhibit 30200. 


20 

A. 

30200. 


21 

Q. 

Do you have that? 


22 

A. 

Yes, I do. 


23 

Q. 

You see that the title is "Death from Smoking in 

24 

the 

United States?" 


25 

A. 

Yes, I do. 
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1 

Q. 

Do you see the first bullet point? 


2 

A. 

Yes, I do. 


3 

Q. 

Could you read that. 


4 

A. 

"19 percent of all deaths in the U.S. are 

caused 

5 

by smoking." 


6 

Q. 

And the second bullet point states that 


7 

400, 

000 — or that works out to basically 400,000 

8 

deaths per year; right? 


9 

A. 

Correct. 


10 

Q. 

And the citation is to the Journal of the 


11 

American Medical Association, 1993. See that? 


12 

A. 

Yes . 


13 

Q. 

That's one of the premier medical journals 

in 

14 

the 

world; isn't it? 


15 

A. 

I believe so. 


16 

Q. 

And the next line states, "Smoking is 'the 


17 

leading cause of preventable, premature death.' 

" The 

18 

cite 

is to the report of the Surgeon General, 1989. 

19 

See 

that? 


20 

A. 

Yes. 


21 

Q. 

Do you recall that Dr. Wyant testified about 

22 

this 

chart in his testimony in this court? 


23 

A. 

Vaguely. 


24 

Q. 

Well you read his testimony; right? 


25 

A. 

Right. I mean I can't recall it off the top of 
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my head. I read a lot of testimony. 

Q. Let me direct your attention now to Trial 
Exhibit 30201, which is the next exhibit in your 
notebook. 

A. 201 you said? 

Q. 201. 

A. Okay. 

Q. Do you have that? 

A. Yes. 

Q. Title of that exhibit is "Death from Smoking by 
Major Disease." Do you see that? 

A. Yes. 

Q. First bullet point indicates that 83 percent of 
lung cancer deaths are the result of smoking. Do you 
see that? 

A. Yes. 

Q. Next bullet point states that 80 percent of COPD 
deaths are the result of smoking. Do you know what 
COPD is, sir? 

A. Well essentially emphysema. 

Q. Chronic obstructive pulmonary disease. 

A. Right. Lung diseases. 

Q. Do you know what the symptoms of that disease 
are, sir? 

A. It's hard to breathe. I don't know of the 
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precise symptoms. 

Q. You know that people slowly suffocate to death? 
A. Yes. 

Q. Let me direct your attention now to the third 
bullet point. It states 20 percent of ischemic heart 
disease deaths, CHD, are attributable to smoking. 

Now do you know what CHD stands for? 

A. Coronary heart disease. 

Q. Then the last bullet point states that 16 
percent of stroke deaths are the result of smoking. 

Do you see that? 

A. Yes. 

Q. And the citation is to the U.S. Office of 
Technology Assessment, 1993. Do you see that? 

A. Yes. 

Q. Do you recall Dr. Wyant testified about this 
chart as well? 

A. I believe so. 

Q. In fact he used it as further support for the 
model and the modeling results. Do you recall that? 
A. Again, vaguely. 

Q. Do you recall Dr. Wyant's testimony that smokers 
in Minnesota die from smoking-attributable diseases 
at twice the rate of non-smokers? 

A. I recall that. 
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Q. And that that's similar to the rate in the 
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United States? 

A. I remember something to that effect. 

Q. You have no reason to disagree with Dr. Wyant's 
testimony on that subject matter; correct? 

A. I didn't study that aspect of his model or — or 
his work, correct. 

Q. So you don't have any reason to disagree; right? 

A. No. I haven't looked at it. 

Q. Let me direct your attention now to Trial 

Exhibit 4992, which is in the front of your notebook. 
A. 4992 did you say? 

Q. 4992. 

A. Okay. 

Q. Do you have that? 

A. Yes. 

Q. It's right up front. Can we have the title 
page? That's also in evidence. 

Do you see that's a publication entitled "MMWR, 
Morbidity and Mortality Weekly Report?" 

A. Yes. 

Q. Do you see that that's a publication of the 
Centers for Disease Control, CDC? 

A. Correct. 

Q. You know that the CDC is a United States 
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government agency entrusted with safeguarding the 
public health of Americans? 

A. Yes. 

Q. And the CDC is within the Department of Health 
and Human Services. Do you see that? 

A. Yes. 

Q. Now this article is entitled "Medical Care 
Expenditures Attributable to Cigarette Smoking - 
United States, 1993." That's the title; right? 

A. That's the title. 

Q. And direct your attention, sir, to the first 
full paragraph. "Cigarette smoking is the most 
important preventable cause of morbidity and 
premature mortality in the United States; however, 
approximately 48 million persons aged 18 years or 
more are smokers, and approximately 24 billion 
packages of cigarettes are purchased annually. 
Approximately 400,000 deaths in the United States are 
attributed to cigarette smoking and costs associated 
with morbidity attributable to smoking are 
substantial. To provide estimates for 1993 of 
smoking-attributable costs for selected categories of 
direct medical-care expenditures (i.e., prescription 
drugs, hospitalizations, physician care, home-health 
care, and nursing-home care), the University of 
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California and CDC analyzed data from the 1987 
National Medical Expenditures Survey (NMES-2) and 
from the Health Care Financing Administration. This 
report summarizes the results of the analysis." Do 
you see that? 

A. I see that. 
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7 Q. Let me direct your attention to the next page. 

8 Direct your attention to the second full paragraph 

9 that begins "When the smoking...." Do you see that? 

10 A. Where are you now? Second paragraph? 

11 Q. The second page. And it's about, oh, halfway 

12 down. Sentence in that paragraph states, "When the 

13 smoking-attributable percentages...." 

14 A. I see it, yes. 

15 Q. Can we have that up? Yeah. 

16 "When the smoking-attributable percentages 

17 derived from NMES-2 were applied to HCFA national 

18 health care expenditure data, estimated 

19 smoking-attributable costs for medical care in 1993 

20 were 50 billion dollars." Do you see that? 

21 A. I don't believe it because I've analyzed that. 

22 MR. HAMLIN: Move to strike. Your Honor. 

23 THE COURT: That answer will be stricken. 

24 Q. Do you see that conclusion by the Centers for 

25 Disease Control, a United States government agency 
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1 entrusted with safeguarding the health of Americans? 

2 Do you see that, sir? 

3 A. I see it. 

4 Q. Now let me direct your attention to another 

5 exhibit, CN46. That's also in your book. It's 

6 towards the back. Have you got that? 

7 A. Yeah. 

8 Q. Can we have that on the — good. 

9 This is a publication of the American Heart 

10 Association entitled "Heart and Stroke Facts: 1996 

11 Statistical Supplement." Do you see that? 

12 A. I see it. 

13 Q. Let me direct your attention to page 16. Title 

14 of the page is "Risk Factors." Do you have that? 

15 A. Yeah, I see it. 

16 Q. Top of the page is a section marked 

17 "Cigarette/Tobacco Smoke." See that? 

18 A. I see it. 

19 Q. First bullet point states, "Estimates are that 

20 in 1990 about 417,000 Americans died of 

21 smoking-related illnesses." See that? 

22 A. I see it. 

23 Q. Next bullet point states, "Nearly one-fifth of 

24 deaths from cardiovascular diseases are attributable 

25 to smoking. It's also estimated that about 37,000 to 
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1 40,000 non-smokers die each year from cardiovascular 

2 diseases as a result of exposure to environmental 

3 tobacco smoke." Do you see that? 

4 A. Yes. 

5 Q. And the next bullet point states, 

6 "Smoking-related illnesses cost the United States 

7 about 50 billion dollars annually in medical care." 

8 Now this is the 1996 American Heart Association 

9 report on heart and stroke facts, 1996 statistical 

10 supplement; isn't it, sir? 

11 A. I believe so, yes. 
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12 Q. Now you didn't take this statistical supplement 

13 of the American Heart Association into account in 

14 forming your opinions in this case; did you? 

15 A. No. I didn't look at how they got that number, 

16 no, and I didn't take that into account. 

17 Q. Now I want you to assume that the facts and the 

18 figures on smoking disease and death are accurate, 

19 the ones that we have just reviewed. I also want you 

20 to assume that the costs of treating smoking-related 

21 diseases, the reports that we have reviewed, are 

22 accurate. In other words, I want you to assume that 

23 the Journal of the American Medical Association, the 

24 United States Surgeon General, the Office of 

25 Technology Assessment, the Centers for Disease 
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1 Control and the American Heart Association are 

2 telling the truth. 

3 Now, according to the reference manual — 

4 Remember that document? Remember the reference 

5 manual we just went over? 

6 A. Right. 

7 Q. — practical significance means that the 

8 magnitude of the effect being studied is not minimal. 

9 Do you agree, sir, that the effect of smoking on 

10 health and health-care costs has practical 

11 significance apart from any statistical tests? 

12 A. I believe that you shouldn't apply practical 

13 significance until you've established statistical 

14 significance. 

15 Q. So you have to apply first your statistical test 

16 before you can make any judgment about whether or not 

17 smoking has any practical significance to health and 

18 health-care costs. Is that your testimony, sir? 

19 A. Before you would establish — excuse me. 

20 Before you would move to consider practical 

21 significance, you should establish statistical 

22 significance, correct. 

23 Q. Well let me direct your attention to page 429 of 

24 the reference manual, CN53. 

25 A. What was it, 459 did you say? 
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1 

Q. 

429. 





2 

A. 

Oh, 429. 





3 

Q. 

Sorry, 429. 





4 


Do you have 

that? 

Do you 

have 

that page, sir? 

5 

A. 

Yes, I do. 

Yeah. 




6 

Q. 

All right. 

Let me 

direct 

your 

attention to the 


7 first full paragraph, specifically the sentence that 

8 begins, "While the evaluation...." Do you see that? 

9 A. Correct. 

10 Q. States, "While the evaluation of a practical 

11 significance of regression results is almost always 

12 relevant in the courtroom, tests of statistical 

13 significance are appropriate only in particular 

14 circumstances." 

15 Now let me ask you this, sir: Do you agree with 

16 that statement in the manual on scientific evidence? 
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17 A. Well what I agree with — 

18 MR. GARNICK: Your Honor, excuse me, I'm 

19 going to object, calls for a legal conclusion. 

20 THE COURT: No, he can state whether he 

21 agrees with that statement or not. 

22 A. Whenever you're performing what I would call 

23 statistical analysis, you should apply the rules of 

24 statistics, which includes the study of statistical 

25 significance. You run a real danger, if you throw 
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1 that out, of essentially you can get anything. What 

2 I would apply is a two-part type of rule. First you 

3 establish statistical significance that your data is 

4 reliable. Once you've done that, then you can judge 

5 whether the result is of practical significance. 

6 That's what I view. 

7 Q. Sir, are you saying that you would completely 

8 ignore prior information from the Surgeon General of 

9 the United States and from researchers across the 

10 world that show that smoking causes disease in 

11 calculating any damages model in this case? 

12 A. Whenever you apply the rules of statistics, you 

13 should use statistics. When you're doing an 

14 estimate, you need to apply statistics. And applying 

15 statistics is applying statistical significance. 

16 Therefore, since the plaintiffs' model uses 

17 statistical inference, you need to apply the rules of 

18 statistics. 

19 MR. HAMLIN: Your Honor, move to strike as 

20 non-responsive. 

21 THE COURT: It is non-responsive. 

22 Q. Sir, my question is: Would you ignore the 

23 findings of the Surgeon General and other researchers 

24 across the world that smoking causes disease in 

25 estimating the health-care costs of smoking? Would 
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1 you just put that aside and run some statistical 

2 test; is that your testimony? 

3 A. If I were to design my own model of the costs of 

4 smoking versus non-smokers, I may not ignore that 

5 information, but I was not asked to do that. 

6 Q. Well let's go back to the reference manual. 

7 A. Okay. 

8 Q. I don't think that I got an answer to my 

9 question. My question was: Do you agree with that 

10 sentence that says, "While an evaluation of the 

11 practical significance of regression results is 

12 almost always relevant in the courtroom, tests of 

13 statistical significance are appropriate only in 

14 particular circumstances." Do you agree with that, 

15 or disagree? 

16 A. Well I'd have to understand what — to the 

17 extent that whenever you use statistical inference, I 

18 would disagree that statistical significance is not 

19 important from a statistical and econometric point of 

20 view. And if you're using, again, statistical 

21 methods, then you need to apply the rules of 
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22 statistics no matter where you are. 

23 Q. So your testimony is that you disagree with that 

24 statement in the manual of scientific evidence; 

25 right? 
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1 A. Well I'm a little unclear about the 

2 interpretation, but I told you what I thought was 

3 correct, what I believe in. 

4 Q. Can you tell me whether you agree or disagree, 

5 sir? 

6 A. Well I think the statement is sort of unclear. 

7 Q. So you can't tell — 

8 A. It may be — it may be referring to appropriate 

9 when you're using statistical methods. I don't know. 

10 Q. Well let me ask you this: Is it that you don't 

11 understand the term "practical significance?" 

12 A. No. I — 

13 Q. Is that your problem? 

14 A. No, I understand "practical significance." 

15 Typically the way it's applied in economics is once 

16 you've established statistical significance, then you 

17 can look to see whether or not your estimate is far 

18 away from zero. But you don't apply it until you've 

19 established statistical significance, until you have 

20 established that your estimate is reliable. 

21 Q. Sir, do you agree or disagree with the statement 

22 in the manual? 

23 A. Again, I'm having trouble getting the exact 

24 interpretation of the statement, but I told you what 

25 I believe. 
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1 Q. Can you tell me whether you agree or disagree? 

2 MR. GARNICK: Your Honor, I'm going to 

3 object, asked and answered. He stated that he has 

4 trouble interpreting the sentence. 

5 THE COURT: Well he hasn't answered it. If 

6 he doesn't understand what the sentence says, then he 

7 can state that. 

8 A. Okay. I have trouble understanding the exact 

9 meaning of the sentence. 

10 Q. Okay. Well let me ask you this: Do you agree 

11 with Dr. Wecker's testimony found at trial transcript 

12 14785, line six through 10? 

13 "Question: Now in terms of practical 

14 importance, the fact that the state has to spend 

15 money to treat smoking-related diseases for people on 

16 public aid definitely has importance for the state of 

17 Minnesota? 

18 "Answer: Yes." 

19 Do you agree with that? 

20 A. Minnesota — 

21 Medicaid spends money on both smokers and 

22 non-smokers, and that's important, yes. 

23 Q. Do you agree with the statement that the fact 

24 that the state has to spend money to treat 

25 smoking-related diseases for people on public aid 

STIREWALT & ASSOCIATES 
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1 definitely has importance for the state of Minnesota, 

2 just as Dr. Wecker agreed? 

3 A. Correct. To the extent that they spend money on 

4 diseases, whether they're smoking-related or not, has 

5 importance. 

6 Q. Well suppose the president of the University of 

7 Minnesota asks you the following question: Dr. 

8 McCall, during the period from 1978 to 1996, did 

9 anyone get sick from smoking? You'd tell him that it 

10 was likely that someone got sick from smoking; right? 

11 A. I would tell him it was likely, but again, I'm 

12 not an epidemiologist, so I would just be giving my 

13 personal interpretation. 

14 Q. And if he'd asked you is it likely that money 

15 was spent to treat people who got sick from smoking 

16 during that period, you'd tell him that typically 

17 illness is going to cost money; correct? 

18 A. That's correct. Illness costs money. 

19 Q. Now you agree that the state of Minnesota and 

20 Blue Cross spent money to treat diseases caused by 

21 smoking during the period 1978 through 1996; correct? 

22 A. I believe they have caused — or excuse me. I 

23 believe they spent money on all diseases, including 

24 smoking-related diseases, yes. 

25 Q. My question was, sir, in case you didn't hear 
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1 me, you agree the state of Minnesota and Blue Cross 

2 spent money to treat diseases caused by smoking 

3 during the period 1978 through 1996; correct? 

4 A. Again, I am not an epidemiologist, so what you 

5 mean by "causation "— I could put my — 

6 You know, my personal interpretation would be 

7 yes. 

8 MR. HAMLIN: Your Honor, I think this would 

9 be an appropriate time to break. 

10 THE COURT: All right. We'll recess, 

11 reconvene at 2:00 o'clock. 

12 THE CLERK: Court stands in recess, to 

13 reconvene at 2:00 o'clock. 

14 (Recess taken.) 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 AFTERNOON SESSION. 

2 THE CLERK: All rise. Court is again in 
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3 session. 

4 (Jury enters the courtroom.) 

5 THE CLERK: Please be seated. 

6 THE COURT: Counsel. 

7 MR. HAMLIN: Thank you. Your Honor. 

8 Good afternoon. 

9 (Collective "Good afternoon.") 

10 BY MR. HAMLIN: 

11 Q. Good afternoon. Dr. McCall. 

12 A. Good afternoon. 

13 Q. Dr. McCall, do you recall your testimony this 

14 morning that confidence intervals you calculated 

15 reflected the uncertainty in NMES? 

16 A. I believe so, yes. 

17 Q. Now see if I understand your opinion. If you 

18 assume that the plaintiffs' model is correct, then 

19 the data that the plaintiffs relied on is such that 

20 the estimates are so unreliable that it does not 

21 inform us at all about what the actual damages are; 

22 is that your opinion? 

23 A. Assuming, too, that they incorporated all the 

24 sources of uncertainty, which they didn't, but even 

25 with that — excluding that, again, it's that — you 
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1 know, putting validity issues aside, the fact that 

2 they didn't account for all the uncertainty in the 

3 estimate — or excuse me, in the data, that even with 

4 those qualifications, their estimates are unreliable 

5 applying the convention of standard statistics, yes. 

6 Q. Well is an accurate statement of your opinion 

7 that if you assume that the plaintiffs' model is 

8 correct, the data that plaintiffs' relied on is such 

9 that the estimates are so unreliable that it does not 

10 inform us at all about damages? 

11 A. Assuming, again, they're — they're using three 

12 sources of data, for example, in the diminished 

13 health, what it says is that given their estimation 

14 techniques, assuming those are right, you know, 

15 assuming incorrectly that you didn't need to worry 

16 about the uncertainty in BRFSS, that even calculating 

17 the — the relative errors, which can be 

18 reinterpreted in terms of confidence intervals, that 

19 at a 95 percent confidence level the estimate is not 

20 statistically different from zero. 

21 Q. Sir, let me direct your attention to your 

22 deposition of April 14th, 1998. Do you have that in 

23 front of you? 

24 A. Yes. 

25 Q. Turn to page 401, please. Let me direct your 
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1 attention now to line one. 

2 "Question: Is it your opinion that during the 

3 period 1978 through 1996, the state and Blue Cross 

4 spent no money to treat smoking-attributable 

5 diseases? 

6 "Answer: Again, my opinion revolves around 

7 Zeger's estimate. 
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8 "Question: So that's not — 

9 "Answer: And my opinion is again that their 

10 estimates are so unreliable in addition to having — 

11 that's assuming that their model is correct. I have 

12 other problems with the model itself, but even if you 

13 assume that the model is right, the data that they've 

14 relied upon is such that the estimates are so 

15 unreliable that it doesn't inform us at all, or to 

16 any suitable degree of confidence, as to what the 

17 actual damages are." 

18 Did you give that testimony on April 14th, 1998, 

19 sir? 

20 A. Yes. 

21 Q. That was what, less than two weeks ago? Well 

22 maybe a little more than two weeks. 

23 A. Yes. 

24 Q. Okay. Now I want you to turn your attention to 

25 Trial Exhibit 18930, which is the sample design for 
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1 the household survey of the National Medical 

2 Expenditure Survey. 

3 A. What was the exhibit? 

4 Q. Yeah. It's in your notebook that's labeled 

5 "NMES BRFSS NHANES." 

6 A. Okay, yes. 

7 Q. And it's Trial Exhibit 18930. 

8 A. 18930. 

9 Q. Right. Do you have that on the screen? Thank 

10 you. 

11 A. Oh, here we are. Yeah, I have it. 

12 Q. Now this is the sample design of the 1987 

13 household survey for NMES; correct? 

14 A. Correct. 

15 Q. Now do you agree that the NMES household survey 

16 is a national probability sample of a civilian 

17 non-institutionalized population living in 

18 communities across the United States? 

19 A. This part of NMES is, yes. 

20 Q. Do you agree that NMES is representative of the 

21 civilian non-institutionalized population of the 

22 United States in 1987? 

23 A. I believe so, yes. 

24 Q. Do you agree that the NMES household survey 

25 consists of approximately 35,000 persons in 14,000 
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1 households? 

2 A. That sounds about right, yes. 

3 Q. Would you agree that the sample was designed to 

4 provide a larger representation of population groups 

5 of special interest to the federal government, 

6 including poor and low-income families? 

7 A. Yes. 

8 Q. Would you agree that the information was 

9 obtained during the NMES survey about the family's 

10 health and health care? 

11 A. Yes. 

12 Q. Would you agree that information was obtained on 
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13 illnesses, use of health services, and health 

14 expenditures for each family member? 

15 A. Yes. 

16 Q. Would you agree that there was a supplemental 

17 survey that was sent out that asked questions 

18 regarding smoking? 

19 A. Yes. 

20 Q. Would you agree that to verify and supplement 

21 information provided by household members, there were 

22 two additional surveys, the first a medical survey? 

23 A. Yes. 

24 Q. In this medical survey providers were asked 

25 questions and information was obtained from 
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1 physicians, hospitals, outpatient clinics, emergency 

2 rooms, and home health agencies about the families, 

3 do you agree? 

4 A. Yes. 

5 Q. Are you aware that there was also a health 

6 insurance plan survey that obtained information on 

7 the private insurance of persons in the household 

8 sample? 

9 A. Yes. 

10 Q. Do you agree that all survey components were 

11 designed to provide statistically unbiased estimates? 

12 A. Statistically unbiased estimates of what? I 

13 don't know. I don't — I'd have to know what it 

14 meant. 

15 Q. All right. Turn to Trial Exhibit 18930, and 

16 turn to the page that has the three in Roman numerals 

17 at the bottom of the page. 

18 A. Okay. 

19 Q. Do see the column marked "Survey Samples? Can 

20 we have it — 

21 A. Yes. 

22 Q. See this first sentence, "All survey components 

23 were designed to provide statistically unbiased 

24 estimates." Do you have any basis for disagreeing 

25 with that statement, sir? 
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1 A. Well I'd have to know what it refers to. That 

2 statement in isolation doesn't make sense. Has to be 

3 statistically unbiased estimates of something. 

4 Q. So you can't agree or disagree with that 

5 sentence; is that right? 

6 A. Well I'd have to know more information about — 

7 about what they're referring to, whether they're 

8 referring to the actual measures within the survey, 

9 for example, asking somebody their age or whatnot, or 

10 whether — which I doubt they're talking about 

11 estimating relationships, which I believe they're 

12 not. 

13 Q. Sir, have you ever investigated what the authors 

14 of the NMES survey intended when they wrote that 

15 sentence? 

16 A. I believe they intend to refer to making 

17 forecasts about levels in terms of the population 
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18 using the probability weights, but I don't believe 

19 they had anything — it didn't have anything to do 

20 with estimating relationships, and unbiasedness has 

21 nothing to do with reliability anyway. 

22 Q. Sir, have you made an investigation as to what 

23 the authors of the NMES survey meant by that 

24 sentence? "Yes" or "no." 

25 A. Not a detailed examination, no. 
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1 Q. Sir, have you ever seen this sample design prior 

2 to today? 

3 A. I've read how the survey was designed. And the 

4 data that I got, every — I didn't get any hard 

5 copies, they were all on CD-ROM, and I read through 

6 the — the introductory stuff in the — in the code 

7 books for the — for the variables, and I've probably 

8 read through something similar to this, but not 

9 exactly this. 

10 Q. Okay. So you don't have any recollection of 

11 reading this particular document. 

12 A. Not this particular document. 

13 Q. Now would you agree that together the major 

14 components of NMES II contain information to make 

15 national estimates of health status, use of health 

16 services, insurance coverage, expenditures, and 

17 sources of payment for the civilian population of the 

18 United States during the period from January 1 to 

19 December 31, 1987? 

20 A. I believe that's what it was designed to do. 

21 Q. Do you agree that oversampling of population 

22 groups of special interest makes possible in-depth 

23 studies of these groups? 

24 A. Yes. 

25 Q. So you agree that NMES has information on 
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1 smoking; correct? 

2 A. Correct. 

3 Q. You agree that NMES has information on illness; 

4 correct? 

5 A. Correct. 

6 Q. You agree that NMES has information on the use 

7 of health-care services; correct? 

8 A. Correct. 

9 Q. You agree that NMES has information on 

10 health-care expenditures; correct? 

11 A. Correct. 

12 Q. You agree that it was designed to provide a 

13 larger representation of poor and low-income 

14 families; correct? 

15 A. Correct. 

16 Q. And sir, isn't it true that you don't know of 

17 any other nation — national data set with all of 

18 those characteristics? 

19 A. No, I can't think of any. 

20 Q. Now were you in court when Professor Rubin 

21 testified? 

22 A. I wasn't in court. I saw part of the testimony 
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23 on the video, though I didn't see the whole thing. 

24 Q. Did you see the part where he said that if he 

25 were estimating the health-care costs of 
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1 smoking-related disease in Minnesota, he would use 

2 NMES? 

3 A. I don't recall that. 

4 Q. Let me direct you specifically to the trial 

5 transcript at page 14944. Question was asked: "Now 

6 my question is: If you were doing a model to 

7 estimate the health-care costs for smoking-related 

8 diseases in Minnesota, would you make use of the NMES 

9 survey? 

10 "Answer: If I were not able to collect more 

11 information, but just had to use existing databases, 

12 yes, I would." 

13 Do you recall that? 

14 A. I recall something similar, but I don't remember 

15 exactly when he — when he said that. 

16 Q. So then Professor Rubin said that he would use 

17 NMES; right? 

18 A. If he couldn't collect his own data, I think 

19 that's what he said. 

20 Q. But now you've testified, in terms of confidence 

21 intervals, that the data that the plaintiffs relied 

22 on, and specifically NMES, produces unreliable 

23 results, yet Professor Rubin says he would use NMES 

24 to estimate smoking-attributable health-care costs in 

25 Minnesota. 
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1 Let me ask you this: Did you guys ever compare 

2 notes? 

3 A. I don't believe that whether or not to use a 

4 data set has anything to do with whether your 

5 estimates that you get from that data set are 

6 reliable or not. That's just a fact of the model 

7 that you estimate, it's the combination of the model 

8 along with the data that you use, and you use, in 

9 this case, more than one data set, although the 

10 uncertainty is mainly coming through the NMES, but 

11 it's also a function of the model that you're 

12 estimating. 

13 Q. Sir, didn't you assume that the plaintiffs' 

14 model was correct, that there was nothing wrong with 

15 it for purposes of calculating the confidence 

16 intervals? Isn't that right? 

17 A. The intervals I presented made the assumption 

18 that the model was correct and that they properly 

19 accounted for all the uncertainty, but the 

20 unreliability of their estimates, right, the 

21 statistical property of the model in conjunction with 

22 the data. 

23 Q. Now you've never used the Behavioral Risk Factor 

24 Survey; have you, sir? 

25 A. No. 
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1 Q. Well do you know that the risk factors surveyed 

2 in the report include smoking? 

3 A. Yes. 

4 Q. Now do you remember — 

5 A. I guess I should qualify — 

6 Q. Do you remember — go ahead. 

7 A. — that I haven't used it before this. 

8 Q. Before this case. 

9 A. Yeah, right. 

10 Q. Do you remember the three reductions that the 

11 plaintiffs' experts talked about in their testimony 

12 and expert reports? 

13 A. The three reductions for the core model? 

14 Q. Well they also used those reductions in the 

15 refined model as well, and in the diminished health 

16 status model; didn't they? 

17 A. I don't believe so. 

18 Q. Okay. Let me — let me do this. Let's — let's 

19 talk about the three reductions first. 

20 A. Okay. 

21 Q. Do you remember them? 

22 A. Yes. 

23 Q. Remember the first one was how many smokers? 

24 A. Correct. 

25 Q. Okay. The second one was how much extra 
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1 disease? 

2 A. Correct. 

3 Q. Do you remember that the third one was how many 

4 more dollars? 

5 A. Correct. 

6 Q. Remember that? 

7 And do you recall the data sources for each of 

8 those reductions? I'm just asking you if you 

9 remember. 

10 A. Yes. 

11 Q. Okay. Now the data source for the first 

12 reduction, how many smokers, was NMES and the 

13 Behavioral Risk Factor Survey; right? 

14 A. Correct. 

15 Q. The data source for the second reduction, how 

16 much extra disease, was NMES; right? 

17 A. Correct. Well except for nursing home was 

18 NHANES, but I guess other than that. 

19 Q. Let's put nursing — 

20 A. Okay. 

21 Q. — home aside. 

22 And for the third reduction, how many more 

23 dollars, the data sources were NMES and the 

24 Behavioral Risk Factor Survey, do you recall that? 

25 A. Well the dollars — 
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1 The behavioral risk factors, yeah, they do 

2 modify the independent variables according to the 

3 Minnesota characteristics, so in that sense, yes. 
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4 Although they may use some Medicaid data. Pot of 

5 money from the state. 

6 Q. Now is it your testimony that they only used the 

7 three reductions in the core model and didn't use 

8 those three reductions in the refined model? 

9 A. Well in the — the refined disease or — 

10 Q. The refined disease model. 

11 A. Yeah. The refined disease model, they did it 

12 implicitly when they were doing their regression 

13 correction. 

14 Q. Sure. Right. 

15 Now do you recall that the plaintiffs' experts 

16 in their expert report said that in the refined model 

17 they used the Behavioral Risk Factor Survey to adjust 

18 percentages for possible differences between 

19 Minnesota and the United States population? 

20 A. Correct. But those — those are estimates from 

21 the BRFSS. 

22 Q. So they used the Behavioral Risk Factor Survey, 

23 and then those percentages are adjusted to reflect 

24 the Minnesota population on public aid and private 

25 insurance; correct? 
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1 A. I do not believe they made a reasonable 

2 calculation of public aid, at least from my 

3 recollection. 

4 Q. Well what I'm asking you is using the Behavioral 

5 Risk Factor Survey, the percentages underlying the 

6 three reductions were adjusted to reflect the 

7 Minnesota population in BRFSS, which consisted of 

8 both public aid and private insurance; right? 

9 A. Yes. The sample had a mixture. 

10 Q. Right. So the plaintiffs don't simply use 

11 relationships established by national data; do they? 

12 A. No. They use — they use a sample of 

13 Minnesotans, the BRFSS, but they forgot to realize 

14 it's actually a sample, not a population. 

15 Q. Now sir, do you recall in your testimony on 

16 Friday, you stated that there's no exact correct 

17 confidence interval, but the convention is the 95 

18 percent level. Remember that? 

19 A. Statistics, wide majority uses 95 percent to 

20 ensure that we are rigorous. Here I might even go 

21 far — farther, given all the problems they have in 

22 computing — or accounting for the BRFSS, I maybe 

23 would go up even higher than 95 percent. Because 

24 remember, without incorporating the BRFSS sampling 

25 error, their — their range is actually narrower than 
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1 it should be. Right. So to adjust for that, I might 

2 increase the confidence level above 95 percent. But 

3 that was assuming had they done everything correctly, 

4 I would have used something like 95 percent. 

5 Q. Apparently you're having a little trouble 

6 remembering. Let me — let me quote specifically the 

7 testimony. It's at page 15054, line 10. 

8 "Question: Thank you. Could you regain your 
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9 seat. 

10 Dr. McCall, you talked about different 

11 confidence levels, 95 and 90. Which confidence level 

12 is the correct one to use? 

13 "Answer: There's no exact correct one, but 

14 convention in — in — in — in econometrics and 

15 statistics is you would use 95 percent confidence 

16 level." 

17 Now that was your testimony on Friday; right? 

18 A. But when I said that, I was assuming that 

19 everything else was correct. And the plaintiffs' 

20 model doesn't correctly incorporate the fact that the 

21 BRFSS is not a population of Minnesotans but a sample 

22 of Minnesotans, and that increases the unreliability. 

23 Q. My question to you was: Do you recall that 

24 testimony? 

25 A. Yes, I recall it. 
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1 Q. And so there is no exact correct confidence 

2 interval that statisticians use, but a convention is 

3 95 percent; right? 

4 A. If you want to maintain the rigor of statistical 

5 science, you should have a 95 percent confidence 

6 interval. In this case you may want to go higher 

7 because of the fact that they didn't do everything 

8 right, there's other samples in their estimates that 

9 they're not accounting for, and so the reliability is 

10 actually lower than what you calculate from their — 

11 from their models. So at the bare minimum I would 

12 maybe say 95 percent, but maybe 99 percent might be 

13 more reasonable. 

14 Q. Sir, did you calculate a 99 percent confidence 

15 interval for the plaintiffs' damages in this case? 

16 A. No, I didn't, because those calculations were, 

17 again, assuming that they did everything right. I 

18 mentioned before that in fact they forgot to 

19 incorporate the uncertainty in the BRFSS due to the 

20 fact that the BRFSS is not a population of 

21 Minnesotans, it's a random sample just like the NMES, 

22 and they did not account for that uncertainty, and 

23 therefore, the reliability is lower. 

24 MR. HAMLIN: Your Honor, I move to strike 

25 everything after the word "no." 
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1 THE COURT: Okay. That will be stricken. 

2 It's non-responsive. 

3 Q. Now later you testified — this was on Friday — 

4 you used the term "law of statistics." Now you 

5 misspoke, right, because in the field of statistics 

6 there's no law of statistics which requires the use 

7 of any one confidence interval; right? 

8 A. Well I meant the — like when you're referring 

9 to laws, just like the law of large numbers, the law 

10 of averages, they're referring to laws. What they 

11 really mean is they're theories that have been proved 

12 by statisticians. Right. 

13 Q. Right. Right. 
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Now is the 95 percent confidence interval the 
only check of reliability on the plaintiffs' 
statistical model? 

A. Well I guess I should back up, is that to do any 
reliability you need to first have some belief that 
the model is valid, so you need validity before you 
even move to reliability. If validity fails, then 
you may not even want to necessarily — I mean you — 
then the theorems that you use to assess reliability 
no longer hold. They assume validity. 

Q. Sir, could you turn to your deposition dated 
April 14th, 1998, approximately two weeks ago. 

STIREWALT & ASSOCIATES 

P. O. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 

CROSS-EXAMINATION - BRIAN P. MCCALL 

15221 

A. The 14th? 

Q. April 14th, 1998. Do you have that? 

A. Yeah. 

Q. Do you have it in front of you? 

A. Yes, I do. 

Q. Please turn to page 392, line 14. 

"Question: Is the 95 percent confidence 

interval the only check of reliability on the 
plaintiffs' statistical model? 'Yes' or 'no?'. 

"Answer: The 95 percent is not necessarily the 

only one. " 

You gave that testimony on April 14th, 1998; 
correct? 

A. Correct. 

Q. Now you showed the jury results for confidence 
intervals at 90 percent and 80 percent; right? 

A. Yes. That was to emphasize the extent of the 
unreliability. 

Q. Now you calculated a 95 percent confidence 
interval for the total state and Blue Cross Blue 
Shield damages; right? Do you remember that? 

A. Correct. 

Q. All right. Now the total damages that the 
plaintiffs are seeking are 1.77 billion, so that's 
the point estimate; right? 
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A. Correct. 

Q. Now you didn't give the jury the upper bound for 
that particular 95 percent confidence interval; did 
you? 

A. I didn't need that to judge significance. But 
you're right, I didn't. 

Q. In fact the upper bound is 3.7 billion dollars; 
isn't that right? 

A. I'm sure it's somewhere in that neighborhood. 

Q. Now you also calculated a 95 percent confidence 
interval for all of the damages for the state, which 
would include the refined model, diminished health 
status model, and the nursing home model; right? 

A. Correct. 

Q. But you didn't show the jury the upper limit for 
that interval; did you? 

A. Again, I did not need that to analyze 
reliability. 
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Q. 

So 

you didn't show it to 

the jury. 

20 

A. 

So 

I didn't show it on the displays. 

21 

Q. 

In 

fact, the upper limit 

is 3.2 billion dollars 

22 

right 

? 



23 

A. 

It ' 

s probably somewhere 

in that neighborhood. 

24 

Q. 

Now 

■ what you did was you 

broke the state model 

25 

into 

component parts. Do you 

recall that? 
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1 A. Yes. 

2 Q. And in fact you did 25 different calculations 

3 for confidence intervals; didn't you? 

4 A. Yes. Or I — I believe that number. Somewhere 

5 around there. 

6 Q. Now the plaintiffs did four; right? 

7 A. Correct. 

8 Q. They did one for all the major 

9 smoking-attributable diseases for the state and Blue 

10 Cross. 

11 A. Well they didn't really actually calculate 

12 confidence intervals, but you could — they produced 

13 relative error. 

14 Q. Right. And the first one was for major 

15 smoking-attributable diseases for both the state and 

16 Blue Cross; right? 

17 A. Correct. 

18 Q. The second one was the diminished health status 

19 pure for both the state and Blue Cross; right? 

20 A. Correct. 

21 Q. The third one was the diminished health status 

22 mixed for the state and Blue Cross; right? 

23 A. Correct. 

24 Q. And the — and the last one was for nursing 

25 homes; right? 
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1 A. Correct. 

2 Q. So they did groupings by disease categories. 

3 Let me ask you this: You showed the jury only a 


4 

few 

of the calculations that 

you actually did; isn't 

5 

that 

right? 




6 

A. 

Correct. 




7 

Q. 

Now you also 

calculated 

a 

90 percent confidence 

8 

interval for both 

the state 

and 

Blue Cross's total 

9 

damages of 1.77 billion; didn't 

you? 

10 

A. 

Correct. 




11 

Q. 

All right. Well I've drawn a fairly rough chart 

12 

here 

Let's talk 

about that 

90 

percent confidence 

13 

interval that you 

have calculated for the state and 

14 

Blue 

Cross. Point 

estimate 

was 

1.77 billion; right? 

15 

A. 

Correct. 




16 

Q. 

Now the lower 

bound of 

that calculation was 

17 

positive; right? 




18 

A. 

I believe so. 

correct. 



19 

Q. 

And the upper 

bound was 

positive. 

20 

A. 

Correct. 




21 

Q. 

Above zero; right? 



22 

A. 

Correct. 




23 

Q. 

Now you also 

calculated 

a 

95 percent confidence 
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interval for the diminished health pure for both the 
state and Blue Cross; correct? 
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A. Yes. Again, just like in the other case, 
assuming — I'm making the assumptions that both the 
model is right and I'm also ignoring the uncertainty 
in BRFSS, which should be included — included, which 
would make the intervals actually wider. But subject 
to those qualifications, correct. 

Q. Okay. Well actually let me — let me go back to 
the 90 percent confidence interval for both the state 
and Blue Cross. 

A. Correct. 

Q. All right? Now the upper limit there was 3.39 
billion dollars; isn't that right? If you look at 
your — 

A. No I have it. 

Q. — Exhibit CSP82, it has your calculations. In 
the big book. 

A. Oh. 

Q. It should be near the bottom. 

A. What was the number again? 

Q. CSP82. 

A. Eighty-two. Okay. 

Q. Yeah. I just want you to take a look at it. 

The upper — upper bound for the 90 percent 
confidence interval for the state and Blue Cross was 
3.39 billion; right? 
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A. 3.39? 

Q. Yeah. 

A. Correct. 

Q. Now you also calculated a 95 percent confidence 
interval for all of Blue Cross's damages; right? 

A. Ninety-five percent did you say? 

Q. Yes. 

A. Yes. 

Q. Okay. The lower limit is positive; right? 

A. Yes. 

Q. Now the point estimate is 459 million dollars 
for the total damages for Blue Cross; right? 

A. Yes. 

Q. The upper limit is 669 million dollars; right? 

A. Correct. 

Q. Now you also calculated a 95 percent confidence 
interval for the entire refined model, both the state 
and Blue Cross; right? 

A. Correct. Trying to find it. 

Q. It's all major smoking-attributable diseases; 
right? 

A. Right. 

Q. Now the point estimate or the damage figure is 
557 million dollars; right? 

A. Correct. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
CROSS-EXAMINATION - BRIAN P. MCCALL 


http://legacy.library.ucsf.©du/tid/vhittfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/kxhl0001 



15227 


1 Q. The lower bound was positive; right? 

2 A. Correct. 

3 Q. The upper bound was 866 million dollars; wasn't 

4 it? 

5 A. What row are you on? 

6 Q. Talking about — 

7 A. No, I know. 

8 Q. — state and Blue Cross refined. 

9 A. Are you at the 95 percent? 

10 Q. At 95 percent. What's the upper bound? Sorry. 

11 It's 1.7 billion; isn't it? 

12 A. Correct. 1.007. 

13 Q. Selling myself short. Okay. Just so we're 

14 clear, at the 95 percent confidence interval for the 

15 state and Blue Cross refined, the lower limit — the 

16 lower bound is positive and the upper bound is 1.00 

17 billion dollars; right? 

18 A. Correct. 

19 Q. Now you also calculated a 95 percent confidence 

20 interval for the diminished health status pure for 

21 both the state and Blue Cross; right? 

22 A. Correct. 

23 Q. The damage figure is 475 million dollars; right? 

24 A. The point estimate, yes. 

25 Q. The point estimate? Yeah. 
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1 Now the lower bound is positive; right? 

2 A. Correct. 

3 Q. Above zero; right? 

4 A. Correct. 

5 Q. And the upper bound is 866 million dollars; 

6 right? 

7 A. Correct. 

8 Q. Now sir, if you just add up the point estimate 

9 of the damage amount for the state and Blue Cross 

10 refined and the state and Blue Cross pure, just those 

11 two numbers, it's more than a billion dollars; isn't 

12 it? 

13 A. If you add those two up? 

14 Q. Yes. 

15 A. Let me — yeah. 

16 Q. You're the statistician. 

17 A. Yup. It's after lunch. I'm — 

18 Q. Okay. Yet you didn't tell the jury about those 

19 calculations; did you? 

20 A. No. 

21 Q. Sir, could you turn to Trial Exhibit 30203. 

22 A. Is it in the same book? 

23 Q. Yeah, it's in the same book. 

24 Do you have that? 

25 A. Yes. 
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1 Q. Now this exhibit is titled "State Expenditures 

2 Attributable to Smoking by Disease Category, Full 

3 Model 1978 to 1996." Do you see that? 

4 A. Yes. 
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5 Q. Do you see that there are a number of columns 

6 and then percentage of health-care expenditures 

7 listed in the third column? 

8 A. I see that. 

9 Q. Let me direct your attention to the nursing home 

10 fees, that particular line. Do you see it? 

11 A. Yes. 

12 Q. Now the expenditures attributable to smoking are 

13 260 million dollars; right? 

14 A. That's the point estimate. 

15 Q. That's the point estimate. And that represents 

16 three percent of the nursing home fees paid by the 

17 state of Minnesota during that period 1978 to 1996; 

18 correct? 

19 A. Yes. It's a small percent, three percent, I 

20 believe. That's statistically insignificant. 

21 Q. And in fact the total percentage is seven 

22 percent of the total expenditures paid by the state 

23 of Minnesota for Medicaid and GAMC for adults during 

24 the time period 1978 to 1996; right? 

25 A. The point estimate probably translates into 
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1 seven percent, which again, I believe, is 

2 statistically insignificant from zero. 

3 MR. HAMLIN: Your Honor, move to strike the 

4 last comments after the agreement that it says seven 

5 percent. 

6 THE COURT: That will be stricken. 

7 BY MR. HAMLIN: 

8 Q. Sir, let me direct your attention now to Trial 

9 Exhibit 26046, which is a red rope that should be 

10 next to your witness chair. 

11 MR. HAMLIN: Your Honor, if I could 

12 approach, I want to make sure that he has the 

13 exhibit. 

14 (Folder handed to the witness.) 

15 Q. Do you have the exhibit in front of you? 

16 A. Yes, I do. 

17 Q. Now this is a book entitled "The Evolving Role 

18 of Statistical Assessments as Evidence in the 

19 Courts." Do you see that? 

20 A. Yes. 

21 Q. If you could turn to the copyright page, it's 

22 about the third or fourth page in. Do you have that? 

23 A. Yes. 

24 Q. And the book was copyrighted or published in 

25 1989; right? 
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1 A. Correct. 

2 Q. And there are a number of panels listed in the 

3 book. Let me direct your attention to the panel on 

4 statistical assessments as evidence in the courts. 

5 Do you see that? 

6 A. Yes. 

7 Q. There are a number of names listed. The first 

8 is Stephen Fienberg. He is with the department of 

9 statistics and of social and decision sciences at 
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10 Carnegie Mellon University; correct? 

11 A. Correct. 

12 Q. Now Professor Fienberg is an eminent and 

13 well-regarded statistician; correct? 

14 A. Correct. 

15 Q. Let's go down to another gentleman on the panel 

16 on statistical assessments as evidence in the court, 

17 this is James J. Heckman, department of economics, 

18 University of Chicago. Now Professor Heckman is also 

19 eminent and well-regarded in his field; right? 

20 A. Correct. 

21 Q. Then let's drop down to Paul Meier, who is with 

22 the department of statistics at the University of 

23 Chicago. Professor Meier is also eminent and 

24 well-regarded in his field; correct? 

25 A. Correct. 
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1 Q. Then if you could turn to the listing of the 

2 committee on national statistics, do you see that 

3 Professor Fienberg is again listed as the chair? 

4 A. Yes. 

5 Q. Then there's also an indication that Seymour 

6 Geisser from the school of statistics at the 

7 University of Minnesota is a member of the panel on 

8 the committee on national statistics; correct? 

9 A. Correct. 

10 Q. Now do you know Professor Geisser? 

11 A. Not personally, no. 

12 Q. But you know that he is eminent and 

13 well-regarded in his field; right? 

14 A. Correct. 

15 Q. The next person that's listed is Jerry A. 

16 Hausman from the department of economics at 

17 Massachusetts Institute of Technology. Do you see 

18 that? 

19 A. Yes. 

20 Q. Professor Hausman is also eminent and 

21 well-regarded in his field; correct? 

22 A. Correct. 

23 Q. Now you are familiar with Nan M. Baird at the 

24 department of biostatistics. Harvard School of Public 

25 Health, who was also listed as a member of the 
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1 committee on national statistics; correct? 

2 A. Correct. 

3 Q. And he's also eminent and well-regarded in his 

4 field; right? 

5 A. Correct. 

6 Q. Next person who is listed is Jane A. Menken from 

7 the office of population research at Princeton 

8 University. Do you see that? 

9 A. Yes. 

10 Q. She is also eminent and well-regarded in her 

11 field; right? 

12 A. Correct. 

13 Q. And if you'll direct your attention to the next 

14 member is S. James Press, department of statistics. 
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15 University of California, Riverside. Professor Press 

16 is also well-respected and eminent in his field of 

17 statistics; right? 

18 A. Correct. 

19 Q. Then finally Kenneth W. Wachter from the 

20 department of statistics at the University of 

21 California, Berkeley, is also a member of the 

22 committee on national statistics; right? 

23 A. Correct. 

24 Q. And Professor Wachter is also eminent and 

25 well-regarded in his field; correct? 
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1 A. Correct. 

2 Q. Now if you could turn the page to the preface. 

3 Do you have that? 

4 A. Yes. 

5 Q. If you could go down one, two, three — fourth 

6 full paragraph. States that "Our study was a joint 

7 effort of the Committee on National Statistics and 

8 the Committee on Research on Law Enforcement and the 

9 Administration of Justice." Do you see that? 

10 A. Yes. 

11 Q. Then if you could go back to the notice page, 

12 that has the rope right on it. 

13 A. Oh, okay. 

14 Q. Yeah. 

15 A. I was wondering where — 

16 Q. It's the page right before the listing of the 

17 members of the panel on statistics assessments. 

18 A. Yeah, I — I got it here. 

19 Q. Okay. Now that states that "The project that is 

20 the subject of this report was approved by the 

21 Governing Board of the National Research Council, 

22 whose members are drawn from the councils of the 

23 National Academy of Sciences, the National Academy of 

24 Engineering, and the Institute of Medicine. The 

25 members of the committee responsible for the report 
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1 were chosen for their special competences and with 

2 regard for appropriate balance." 

3 Do you see that? 

4 A. Yes. 

5 Q. Now the National Research Council is a 

6 governmental body designed to advise Congress; right? 

7 A. Correct. 

8 Q. And the publications of the National Research 

9 Council are considered authoritative in the field of 

10 statistics; correct? 

11 A. Correct. 

12 Q. Publications of the National Academy of Sciences 

13 are considered to be authoritative in the field of 

14 statistics; right? 

15 A. Correct. 

16 Q. And the people that we have identified are 

17 considered to be authoritative in their respective 

18 fields; correct? 

19 A. Correct. 
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Q. And in this particular book they are speaking as 
a group; correct? 

A. Correct. 

Q. And they're speaking authoritatively as 
spokespersons in their field; right? 

A. Correct. 
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Q. They're making statements based on their beliefs 
and their discussions with each other; right? 

A. I believe so, yes. 

Q. The book. Trial Exhibit 26046, was authoritative 
when it was published; right? 

A. Correct. 

Q. And you don't know of any scientific literature 
published since 1989 that has declared Fienberg, this 
particular book, 26046, to be no longer 
authoritative; correct? 

A. Not to my knowledge. 

Q. Now I want you to turn to page 114. 

A. Okay. 

Q. Okay. Do you see the section marked "DAMAGES?" 
A. Yes. 

Q. I want to direct your attention down to the 
sentence that begins, "Experts typically...." Do you 
see that? 

A. Yes. 

Q. It says, "Experts typically provide confidence 
intervals to go along with the point estimates that 
they obtain. Such confidence intervals may be large, 
but since the issue of violation has been settled, it 
seems reasonable to allow the courts, with the 
expert's help, to obtain the best point estimate 
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possible, even if the zero damages estimate is within 
a reasonable confidence interval." Do you see that? 
A. I see it. 

Q. Now this is what this panel of distinguished 
scholars has to say about confidence intervals used 
with damage estimates; correct? 

A. Well again, the key in this sentence is this 
word "reasonable." If it's — 

Remember, as you increase the confidence level, 
you're expanding the confidence interval; you can 
always capture zero if you want to choose a high 
enough confidence level. So the key, then, is what 
is what we would consider reasonable — reasonably 
large enough. And I don't — 

Q. Well let me ask you this: They could be 
referring to something other than a 95 percent 
confidence interval; right? 

A. My guess is they're referring to something 
larger. 

Q. Well you're only guessing though; right? 

A. Well that's how I would interpret it. 

Q. Well let me ask you this: Do you agree that the 

panel, the authors of this book, could be referring 
to something other than a 95 percent confidence 
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interval in the sentences that I just read to you? 
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A. It could be something other than 95 and probably 
is . 

Q. All right. Now sir, you have experience in 
calculating damages in lawsuits; right? 

A. Yes. 

Q. And you've presented those damage estimates in 
litigation; right? 

A. Correct. 

Q. And you presented damage estimates with and 
without confidence intervals; right? 

A. Well the suits that I've been involved in 
typically are suits involving one individual, maybe 
two individuals, and the problems are — are — 
are — are much different, but usually due to — when 
I don't compute confidential intervals, it's because 
the model is so complicated that to compute the 
confidence intervals would take so much time or money 
that essentially it would probably be as much or more 
than the damage estimates themselves. So due to time 
and — as time constraints or money constraints, 
sometimes I don't calculate confidence intervals 
for — for damage estimates, that's right. 

Q. And when you present your damage figure, you 
give one number to the jury; right? 

A. Usually I give more than one number. In that 
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case I'll do some scenarios. Typically when I don't 
have a confidence interval I'll check whether or not 
my answer depends much on my variables, so I'll check 
for the robustness of my answer depending on which 
variables I include. I'll look at different 
populations. I'll focus on different populations to 
see if my answer changes much — changes that much. 

So typically I don't provide a single number, I 
provide a series of numbers, but not a formal 
statistical confidence interval. 

Q. But you — right. You don't give just a range 
of numbers like a confidence interval; right? 

A. Not in those cases — 

Q. Fine. 

A. — where I haven't calculated it. 

Q. You have a dollar amount to help the jury. 

A. Well I give them, again, different scenarios — 
Q. Sure. 

A. — in these cases where I have no time or else 
the model is sufficiently complicated that 
calculating a confidence interval for the level — 
for that particular case, which is not usually 
involving a lot of money, makes no sense. But in 
that case what I do is I resort to doing several 
different scenarios. 
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1 Q. Okay. Now here you were asked to look at the 

2 reliability and the validity of the plaintiffs' 

3 statistical model; correct? 

4 A. Correct. 

5 Q. You were not asked to give a dollar figure for 

6 damages; right? 

7 A. I was not asked to construct my own model, 

8 correct. 

9 Q. Now Fienberg, the book, "The Evolving Role of 

10 Statistical Assessments as Evidence in the Courts," 

11 says that with the help of the expert, the court can 

12 obtain the best point estimate possible. Now let me 

13 ask you this: You've done nothing to assist the 

14 court and the jury in obtaining the best possible 

15 estimate, even though you have admitted that the 

16 state spent money to treat diseases caused by 

17 smoking. All you've done, sir, is come into this 

18 court and criticize the plaintiffs' model without 

19 offering any damages estimate of your own; correct? 

20 MR. GARNICK: Objection, argumentative. 

21 THE COURT: You may answer that. 

22 A. I believe I was asked to assess, in a sense, 

23 whether the plaintiffs' experts have — or one part, 

24 the validity part is whether or not they have what 

25 might be referred to, quote, unquote, as a best 
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1 estimate. I believe that was my — one of my tasks. 

2 And the other was to assess the reliability of their 

3 estimates, and that's what I've done. 

4 Q. In fact, sir, you don't have any better estimate 

5 to present to this court and to this jury than the 

6 1.77-billion-dollar damage estimate that the 

7 plaintiffs' experts have presented; right? You 

8 don't — you don't have an estimate. 

9 A. Well all I can say is that at the 95 percent 

10 level, that their estimate is not statistically 

11 different from zero. 

12 Q. Sir, isn't it true — 

13 You don't have an estimate; do you? 

14 A. No. I was asked to just — 

15 Q. All right. 

16 A. — interpret their estimate. 

17 Q. Right. 

18 Now let me direct your attention to ASP37A, 

19 which is in your large book. 

20 A. Okay. 

21 Q. All right. Do you have that in front of you? 

22 A. Is this the Kendall book? 

23 Q. Yes. Yes. And this is just an excerpt. It's a 

24 three-volume treatise; right? 

25 A. Yes. 
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1 Q. I've got the treatise here if you want to see 

2 it. 

3 A. Ah, it's — I'll trust you. 

4 Q. You're familiar with it. 

5 A. It's the big book. 
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6 Q. It's the big book. 

7 A. Pretty big book. 

8 Q. Okay. And it's called "THE ADVANCED THEORY OF 

9 STATISTICS;" correct? 

10 A. Correct. 

11 Q. And it's authored by Maurice Kendall and Alan 

12 Stuart; correct? 

13 A. Correct. 

14 Q. And it clearly is authoritative in the area of 

15 statistics; right? 

16 A. Certainly authoritative at the time it was 

17 published, correct. 

18 MR. HAMLIN: Your Honor, move for admission 

19 of Trial Exhibit ASP37A as a learned treatise. 

20 MR. GARNICK: No objection. 

21 THE COURT: Court will receive ASP37A as a 

22 learned treatise. 

23 BY MR. HAMLIN: 

24 Q. All right. Sir, we'll put that on the board. 

25 Yeah, let's put the title on the board. 
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1 Now this is "THE ADVANCED THEORY OF STATISTICS," 

2 Maurice Kendall is listed on that title page; right? 

3 A. Correct. 

4 Q. It says he was formerly chairman. Scientific 

5 Control Systems Ltd., formerly professor of 

6 statistics at the University of London, and president 

7 of the Royal Statistical Society from 1960 to 1962; 

8 right? 

9 A. Correct. 

10 Q. And Alan Stuart is also listed and he's a 

11 professor of statistics in the University of London; 

12 right? 

13 A. Correct. 

14 Q. Now let me direct your attention to page 160. 

15 If you just flip the page, — 

16 A. Okay. 

17 Q. — I've got the excerpt. And specifically to 

18 paragraph 21.36. Do you see that? 

19 A. What's that, 21.36? 

20 Q. 21.36. 

21 A. Okay. 

22 Q. It's on the left-hand side of the page. 

23 A. Okay. 

24 Q. Okay? Now here the authors talk about 

25 confidence intervals. Let me direct your attention 
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1 specifically to the first sentence. It says, 

2 "Consider the case we are — where we are estimating 

3 the mean" of — and that's a Greek letter mu; right? 

4 A. Correct. 

5 Q. — "of a normal population with known variance." 

6 Let's — let's just put a value to mu. Let's — 

7 let's talk about, what, maybe average age of the 

8 population, would that be a fair value? 

9 A. The population average, or the — 

10 Q. Yeah. Well let's say the age — I'm sorry, the 
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11 average age of the population. 

12 A. Of the population. Okay. Mean age. 

13 Q. Just so we make this sort of concrete. 

14 A. Okay. 

15 Q. Okay. So the average age of a population could 

16 be represented by mu; right? 

17 A. Well we better not say the second sentence then. 

18 Q. Pardon? 

19 A. The second sentence says, "And let us suppose 

20 that we know that mu lies between 0 and 1." Okay. 

21 No, we can do that. 

22 Q. All right. Just to give it some meaning. 

23 A. Okay. 

24 Q. All right. So it says, "Consider the case 

25 where — where we are estimating the mean mu of a 
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1 normal population with known variance. And let us 

2 suppose that we know," and that's in italics, "that 

3 mu lies between 0 and 1." Okay? 

4 A. Correct. 

5 Q. We know that — 

6 A. A young population. 

7 Q. — according — 

8 Yeah, young population. That's the population 

9 of newborns. All right? 

10 A. All right. 

11 Q. Okay. There we go. I knew we'd get to it 

12 eventually. All right. Population of newborns. We 

13 know that the mean lies between zero and one. Okay. 

14 "According to Bayes' postulate, we should have," 

15 and then there's this incredible formula here, "and 

16 the problem of setting limits to mu, though not free 

17 from mathematical complexity, is determinate." 

18 Okay. Then it's — then the question is, "What 

19 has confidence-interval theory to say on this point? 

20 It can do no more than reiterate statements like," 

21 and then there's another formula, but that's really 

22 just a formula for the 95 percent confidence 

23 interval; right? 

24 A. Yes. 

25 Q. All right. Go on to the next paragraph. It 
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1 says, "These are still true in the required 

2 proportion of cases, but the statements take no 

3 account of our prior knowledge about the range of mu 

4 and may occasionally be idle. It may be true, but 

5 would be absurd, to assert that mu is between minus 

6 one and two if we know already that mu is between 

7 zero and one. Of course, we may truncate our 

8 interval to accord with the prior information. In 

9 our example, we could assert only that mu is between 

10 zero and one: the observations would have added 

11 nothing to our knowledge." 

12 And then the authors go on to say, "In fact, so 

13 it seems to us, confidence-interval theory has the 

14 defect of its principal virtue: it attains its 

15 generality at the price of being unable to 
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16 incorporate prior knowledge into its statements. 

17 When we make our final judgment about mu, we have to 

18 synthesize the information obtained from the 

19 observations with our prior knowledge." 

20 And then if we go on to the next column, "Bayes' 

21 theorem attempts this synthesis at the outset." In 

22 fact Bayes' theorem is a theorem that takes into 

23 account in statistics prior knowledge; right? 

24 A. Bayes' theorem is, but when you apply Bayes' 

25 theorem, you never get a point estimate out, you get 
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1 a distribution estimate out. 

2 Q. But it does take into account prior information. 

3 A. But you never get a point estimate with Bayes' 

4 theorem. 

5 Q. It goes on to say, "Confidence theory leaves it 

6 until the end (and, we feel bound to remark, in most 

7 current expositions ignores the point completely)." 

8 Do you see that? Do you see that? 

9 A. I see it, yes. 

10 Q. All right. Now like mu, this population mean, 

11 this average age, we know that the health-care costs 

12 of smoking-related diseases can't be less than zero. 

13 I mean you said — you said earlier, before lunch, 

14 that the state spent money to treat diseases caused 

15 by smoking. 

16 A. But that's not what — 

17 Q. Right? 

18 A. — Zeger and Wyant are doing here. They're 

19 comparing the cost of the smokers to the cost of 

20 non-smokers, and in that case it can be less than 

21 zero. 

22 MR. HAMLIN: Move to strike. Your Honor. I 

23 asked you — 

24 Well anyway, move to strike. 

25 THE COURT: That will be stricken as 
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1 non-responsive. 

2 MR. HAMLIN: All right. 

3 Q. Sir, just before lunch you testified that the 

4 state has spent money to treat diseases caused by 

5 smoking; right? 

6 A. I believe I testified that they spent money to 

7 treat diseases caused by smoking and other diseases. 

8 All diseases. 

9 Q. So it would be absurd to assert that the 

10 smoking-attributable expenditures could be negative 

11 when we know and you've admitted that they're greater 

12 than zero, and yet, sir, isn't it true this is 

13 exactly, exactly what you've told this jury through 

14 all of these confidence intervals that you presented 

15 yesterday and today? Correct? 

16 A. What I was doing was I was looking at the Zeger 

17 Wyant Miller model which does not do what you suppose 

18 it does. What the Zeger Miller Wyant model does, and 

19 they say that in the report, is that they compare the 

20 costs of the average smoker to the average non-smoker 
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21 controlling for other factors, and in that case it 

22 can very well be that non-smokers cost more, and 

23 therefore negative numbers are a possibility. 

24 Q. Sir, isn't it absurd to assert that the 

25 smoking-attributable expenditures in this case could 
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1 be negative when we know that the state spent money 

2 and we know those expenditures are greater than zero? 

3 A. What I'm saying is that in the model that Zeger, 

4 Wyant and Miller estimate, they statistically are 

5 comparing smokers to non-smokers and their costs, and 

6 it would be silly — and there's prior studies, and 

7 in their own studies, it's unclear whether smokers 

8 cost more than non-smokers or the reverse, so 

9 negative numbers are a possibility. 

10 Q. Well sir, you yourself have done no calculation 

11 whatsoever to determine what the point estimate is 

12 for damages in this case; correct? 

13 A. Again, I was asked to assess the reliability and 

14 validity of the plaintiffs' experts' damage estimate. 

15 Q. Well sir, wouldn't you agree that any 

16 statistical measure, such as a confidence interval, 

17 that fails to take into account the prior information 

18 about smoking and health has little, if any, 

19 practical significance in the real world? 

20 A. Again — 

21 Q. Can you answer my question, sir? 

22 A. Well I — I think it — it needs to be qualified 

23 because it's not a clear-cut question. Or maybe I 

24 could say I don't understand. 

25 Q. Okay. Let — let me give it to you again, all 
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1 right? 

2 Sir, don't you agree that any statistical 

3 measure, such as confidence intervals, that fail to 

4 take into account the prior information about smoking 

5 and health and the effect on disease costs has little 

6 if any practical significance in the real world? 

7 A. I think that — that when you're comparing 

8 smokers to non-smokers as Zeger Wyant and Miller are 

9 doing, that it's unclear what prior knowledge there 

10 is as to whether smokers cost more or less than 

11 non-smokers, holding characteristics constant or 

12 comparing like to like. And then, therefore, I 

13 don't — I think it's an open debate whether there's 

14 any prior knowledge or not. 

15 Q. So is it your testimony that there is no prior 

16 information about smoking and disease? 

17 A. There's no prior information to guide what the 

18 actual estimations of Zeger, Wyant and Miller are 

19 doing, which is comparing smokers to non-smokers and 

20 seeing whether they cost more. That's what I'm 

21 saying. 

22 Q. And so are you saying, then, that confidence 

23 intervals which don't take into account prior 

24 information about smoking and disease tell us 

25 anything about whether there are smoking-attributable 
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1 expenditures made by the state in this case? 

2 A. Again, what I'm saying is the methodology, 

3 the Zeger Wyant Miller methodology is not a Bayesian 

4 methodology, it's not coming up with a distribution 

5 of possible values, a posterior distribution based on 

6 a prior distribution, what it's doing is coming up 

7 with a point estimate, comparing the cost of smokers 

8 to non-smokers. For that, standard statistics 

9 applies, and therefore confidence intervals are what 

10 you use to assess the reliability. 

11 Q. Are you saying that Zeger, Wyant and Miller 

12 took — did not take into account prior information 

13 about smoking and disease by conferring with Dr. 

14 Samet? 

15 A. They did not, like I just mentioned, did not do 

16 a Bayesian analysis. And in fact, as I mentioned 

17 before, when — they are comparing smokers to 

18 non-smokers, and it's an open debate whether they 

19 cost more or less. 

20 Q. Sir, are you saying that Zeger, Wyant and Miller 

21 did not take into account prior information about 

22 smoking and disease through their consultation with 

23 Dr. Samet. "Yes" or "no." 

24 A. Again, that has to be qualified into terms of 

25 where you say they're taking into account 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
CROSS-EXAMINATION - BRIAN P. MCCALL 

15252 

1 information. They are not doing it in a formal 

2 statistical manner in terms of fashioning a prior 

3 distribution for the problem of comparing costs of 

4 smokers and non-smokers and then doing a Bayesian 

5 analysis, which would result not in a point estimate, 

6 but would result in a posterior distribution instead. 

7 No, they're not doing that. 

8 MR. HAMLIN: Move to strike. Your Honor, as 

9 non-responsive. 

10 THE COURT: It is non-responsive to the 

11 question asked. 

12 BY MR. HAMLIN: 

13 Q. Sir, my question was very simple: Is it your 

14 testimony that Zeger, Miller and Wyant have not taken 

15 into account prior information about smoking and 

16 disease in preparing and presenting the plaintiffs' 

17 model in this case? 

18 A. They've taken it into account only in developing 

19 the general model that — I believe that you have 

20 this relationship: smoking, diminished health/ 

21 diminished health, more cost. But statistically — 

22 and again they're comparing smokers to non-smokers — 

23 I statistically don't think they're taking any prior 

24 information into account as to whether there's any 

25 prior information about whether smokers cost more 
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1 than non-smokers, and that's what their model is 
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estimating. 

Q. Okay. So are you saying, then, that they 
essentially gained no information when they consulted 
over a period of years with Dr. Jonathan Samet, 
chairman of the department of epidemiology at Johns 
Hopkins and a recognized world authority on smoking 
and health; is that what you're saying? 

A. What I'm saying is my recollection is that Dr. 
Samet led to perhaps the separation of the model into 
three components, and also maybe gave some 
interpretation to the model in the sense that there's 
this relationship between smoking and diminished 
health and diminished health and expenditures. But 
what they're doing, in essence, what they're 
calculating statistically, what they're doing is 
estimating the difference between smokers and 
non-smokers costs, holding other factors — well 
they're attempting to hold other factors constant, 
and I don't believe that Dr. Samet had any prior 
information about that, and I think it's an open 
debate of whether smokers cost more than non-smokers, 
and that's what their model does. 

MR. HAMLIN: Move to strike. Your Honor, as 
non-responsive. 
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THE COURT: It is non-responsive. Why 
don't we take a short recess. 

THE CLERK: Court stands in recess. 

(Recess taken.) 

THE CLERK: All rise. Court is again in 

session. 

(Jury enters the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: Counsel. 

MR. HAMLIN: Thank you. Your Honor. 

BY MR. HAMLIN: 

Q. Sir, let me understand this. Some of the 
greatest statisticians in the world, Steven Fienberg, 
the Committee on National Statistics, Maurice 
Kendall, Alan Stuart, authors of the advanced theory 
of statistics, tell us that confidence intervals 
aren't that important, but you have come into this 
court to tell this court and jury that they should 
completely disregard plaintiffs' damage estimate of 
1.77 billion dollars because you have calculated 
certain selective confidence intervals; correct? 

MR. GARNICK: Objection, mischaracterizes 
the Fienberg book. 

THE COURT: Well you can answer that. 

A. I was asked by the defense lawyers to calculate 
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reliability and validity using the methods in 
statistics. As to the Stuart book, the plaintiffs' 
experts didn't do a Bayesian analysis; therefore, I 
did not, in doing statistical analysis of the 
reliability, resort to Bayesian types of methods. 

The book by Fienberg has a clause saying that — or 
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7 referring to a reasonable confidence interval, a 

8 reasonably large enough Constance interval. The 

9 problem you have is that you can always make the 

10 confidence interval as wide as you want. By 

11 increasing the confidence level, you can always get 

12 zero if you want. Right. And the question is 

13 whether that — what level to choose. And statistics 

14 by convention chooses — or says that 95 percent 

15 isn't large enough, according to the Fienberg book, 

16 that if zero is in the confidence level, the 95 

17 percent confidence level — excuse me, 95 percent 

18 confidence interval, then it's statistically 

19 insignificant. 

20 MR. HAMLIN: I have nothing further. 

21 REDIRECT EXAMINATION 

22 BY MR. GARNICK: 

23 Q. Dr. McCall, just to clarify, let's go back to 

24 Exhibit ASP000037A. 

25 A. Do you know where that is? 
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1 Q. What kind of statistical analysis were the 

2 authors talking about in paragraph 21.36? 

3 A. Essentially they're referring to a Bayesian 

4 analysis. 

5 Q. Did the plaintiffs here do a Bayesian analysis? 

6 A. No, they did not. 

7 Q. Did the plaintiffs here take into account prior 

8 information in a formal Bayesian sense? 

9 A. No, they did not. 

10 Q. Is it conceivable that the model developed by 

11 the plaintiffs could result in a negative estimate? 

12 MR. HAMLIN: Objection, leading. Your 

13 Honor. 

14 THE COURT: Well it is leading, but you can 

15 answer. 

16 A. Sure. In fact if you go to different age/gender 

17 groups — 

18 Remember, they're comparing smokers to 

19 non-smokers. In specific age/gender categories you 

20 actually get negatives. 

21 Q. And why? Why is that? Why is it conceivable 

22 that they can come up with negative numbers? 

23 A. Because they're comparing the average cost of 

24 smokers to non-smokers, holding some factors 

25 constant, and it could either — either it's greater 
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1 than or less than, and if it's less than, you're 

2 going to get a negative number. 

3 Q. Are there concepts of practical significance and 

4 statistical significance used in econometrics? 

5 A. Typically we only would ever resort to practical 

6 significance once it's past the test of statistical 

7 significance. What we're typically worried about is 

8 that somebody says something statistically 

9 significant but it turns out to be practically 

10 insignificant. But we would never go to that second 

11 step of practical significance unless it passed the 
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12 test of statistical significance. 

13 Q. Have you ever seen in the econometric or 

14 statistical literature anyone considering practical 

15 significance when a point estimate is statistically 

16 insignificant in the context of a concrete case? 

17 A. No, I have not. 

18 Q. Mr. Hamlin talked to you about Exhibit 4992. 

19 That's the MMWR article. Do you recall that? 

20 A. Yes, I do. 

21 Q. Who wrote this article? 

22 A. Well there are several co-authors. One of the 

23 co-authors is Leonard Miller, who was one of the 

24 plaintiffs' experts in this case. 

25 Q. Did the CDC write this article? 
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1 A. I don't think so, no. 

2 Q. Does this article — or did the authors in 

3 writing this article use a statistical model to 

4 calculate smoking costs? 

5 A. Yes, they did. 

6 Q. And have you had occasion to look at the 

7 statistical model that was used in connection with 

8 this article? 

9 A. Yes, I did. 

10 Q. And could you describe generally what that model 

11 does? 

12 A. It's fairly similar to the plaintiffs' 

13 diminished health model, only it doesn't separate out 

14 people — or it doesn't have the refined disease 

15 component. Essentially applies what is essentially 

16 the diminished health model to all diseases. 

17 Q. Could you compare the model used in this article 

18 to the analysis explained in Dr. Wecker's testimony? 

19 A. Yes. I believe in one — 

20 One of the estimates that Wecker used was the 

21 diminished health model using all diseases, and 

22 that's similar to what Miller did here, except, I 

23 believe, Wecker then focused on the public aid 

24 population rather than lumping the general population 

25 together. 
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1 Q. And what did Dr. Wecker find? 

2 A. Well I believe that — 

3 MR. HAMLIN: Objection, Your Honor, I don't 

4 believe that that's a proper characterization of what 

5 Dr. Wecker did, and I also think that it's 

6 cumulative. 

7 THE COURT: Oh, you can answer that. 

8 A. I believe what Dr. Wecker found was that when 

9 you applied this sort of model only to public aid, 

10 what you found in fact was that smokers cost less on 

11 average than non-smokers. 

12 Q. Mr. Hamlin asked you some questions about the 

13 National Medical Expenditure Survey. Do you recall 

14 that? 

15 A. Yes, I do. 

16 Q. I want you to assume that the National Medical 
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Expenditure Survey, or NMES, was the best survey ever 
conducted. Is it still possible, using the best 
survey ever conducted, to obtain statistically 
insignificant point estimates? 

A. Sure. 

Q. How is that possible? 

A. Well whenever you have a random sample and 
you're modeling relationships, all right, you can 
always get a statistically insignificant estimate. I 
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mean it's — it's always possible. It depends on the 
reliability of the estimate. If the estimate is 
unreliable, has nothing to do with the underlying 
random sample, but if the estimate is unreliable, 
you'll get a statistically insignificant effect — or 
you'll — you'll conclude that. Excuse me. 

Q. Now with respect to the two 94-year-old women 
that you talked about in your direct, you stated that 
the national data set — I believe you said it drove 
the analysis. 

A. Correct. 

Q. What did you mean by that? 

MR. HAMLIN: Beyond the scope. Your Honor. 
MR. GARNICK: Your Honor, he talked 
about — on cross he was asked about the role of the 
national data set in — in the — in the model. 

MR. HAMLIN: Your Honor, we never talked 
about the two 94-year-old women on cross. 

THE COURT: I don't believe we talked about 
them on cross; did we? 

BY MR. GARNICK: 

Q. What is the role of the national data sets in 
the — in the model? 

A. Well again remember that in the model they have 
the dollar amounts from the Medicaid, Blue Cross Blue 
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Shield data sets, GMAC data set, right, but they 
don't know who — who smoked in those. Right. They 
had all these dollar amounts — they had all these 
expenditures, but they don't know which person 
smoked. So they go to study the relationship between 
smoking — or the costs of smokers to non-smokers, 
what they have to do is use a different data set, and 
that's where they go to the national data set, and 
they use to that estimate essentially the — the 
excess costs of smokers relative to non-mowers, and 
then they apply that to the dollars in the GMAC, 
Medicaid, and Blue Cross Blue Shield. So that's what 
I meant in terms of driving the result. 

Q. Mr. Hamlin created a chart dealing with 
statistical significance. Do you remember that? 

A. The one he drew right there? 

Q. Yes. 

A. Yes, correct. 

Q. And he put on that chart the upper bounds. Do 
you recall that? 

A. Yes, I do. 
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22 Q. What is the significance of the upper bounds to 

23 your opinions in this case? 

24 A. The upper bounds really have nothing to do with 

25 reliability. What matters is the width of the 

STIREWALT & ASSOCIATES 

P.0. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
REDIRECT EXAMINATION - BRIAN P. MCCALL 

15262 

1 confidence interval and whether or not zero is within 

2 the confidence interval. So nothing. 

3 Q. In fact, Mr. Hamlin — well let's look at the 

4 chart. 

5 For three of four of these items on this chart 

6 Mr. Hamlin combined the state and Blue Cross; is that 

7 correct? 

8 A. Yes, he did. 

9 Q. Now the state and Blue Cross deal with different 

10 populations of smokers; correct? 

11 A. Correct. 

12 Q. Is it better practice to determine statistical 

13 significance. Blue Cross and the state combined, or 

14 to determine statistical significance separately for 

15 Blue Cross and the state? 

16 A. It would be better to break — 

17 MR. HAMLIN: Objection. I think it goes 

18 beyond the scope of this witness's expertise. Your 

19 Honor. I think this is calling for a conclusion that 

20 could only be authored by an epidemiologist. 

21 THE COURT: Oh, he can answer that. 

22 A. I would say to break it into the Blue Cross and 

23 the state and calculate separately. 

24 Q. And is it better practice — well let me ask you 

25 this: Did the plaintiffs, from an economic and 
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1 econometric and statistical perspective, did the 

2 plaintiffs present to the jury one model, or several 

3 models? 

4 A. Several models. 

5 Q. Why do you say that? 

6 A. Well they — they estimated three separate 

7 models, the refined disease, the diminished health, 

8 and the nursing home, and then within the diminished 

9 health they further broke that down into mixed and 

10 pure. 

11 Q. Do those separate models use different 

12 methodologies? 

13 A. Yes, they do. Different models. 

14 Q. Is it better practice to determine, from an 

15 econometric and statistical perspective, statistical 

16 significance for the entire damage estimate for the 

17 state for all three models put together, or to 

18 determine the damage — statistical significance for 

19 each of the models presented by the plaintiffs? 

20 A. Since the models are separate, it would be 

21 better practice to separate — do separate 

22 estimates — or separate calculations of reliability 

23 of the estimates. That's what I mean. 

24 Q. Let's divide it up. 

25 We have three models you said; right? 
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A. Correct. 

Q. Is refined disease statistically significant at 
the 95 percent confidence interval? 

A. No. 

Q. The 90 percent confidence interval? 

A. No. 

Q. Do you recall what the lower limit is of refined 
disease at the 90 percent confidence interval? 

A. Not exactly. I know it's — it's negative. 

Q. I believe it's CSP — your chart is at 
CSP000082 . 

A. Is that in my — my book here? 

Q. That would be, I think, item number 34. 

A. Think again. 

Q. Try 32. I'm sorry, 32. 

A. Okay. 

Q. So what is the lower bound for refined disease 
at the 90 percent? 

A. Minus 20,057,120. 

Q. Now is diminished health statistically 

significant for the state at the 95 percent 
confidence interval? 

A. No. 

Q. How about at the 90? 

A. No. 
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Q. What is the lower bound at the 90? 

A. What is that, diminished health? 

Q. Diminished health. 

A. Ninety is minus 496,658,000. 

Q. Nursing homes, is it — is it statistically 
significant at the 95 percent? 

A. No. 

Q. How about at the 90? 

A. No. 

Q. What is the lower bound at the 90 percent? 

A. Minus 487,798,493. 

Q. That's at the 90 percent? 

A. Yes. 

Q. Tell it to me again, please. 

A. I'll round it. Minus 488 million. 

Q. Now would it be sensible from an econometric and 
statistical perspective to take the average of the 
lower bound and the upper bound of these numbers and 
call that a reasonable approximation? 

A. No. Remember that that's always going to be the 
point estimate. 

Q. Given your analysis, do you believe that the 
damage estimate for the state is reliable or 
unreliable? 

A. Unreliable. 
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Q. Let's go to Blue Cross. Is refined disease for 
Blue Cross statistically significant at the 95 
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3 

percent confidence interval? 

4 

A. 

What were you saying, refined — 

5 

Q. 

Refined disease at the 95 percent confidence 

6 

interval, and then I'm going to ask you about the 90 

7 

percent confidence interval. 

8 

A. 

Okay. Blue Cross, refined at the 95? 

9 

Q. 

Yes. 

10 

A. 

Yes. 

11 

Q. 

And at the 90? 

12 

A. 

Yes. 

13 

Q. 

What is the lower bound? 

14 

A. 

At — 

15 

Q. 

I'm sorry, at the 90. 

16 

A. 

One hundred forty-eight million. 

17 

Q. 

Now is it unusual in a statistical analysis such 

18 

as 

this one to find some components statistically 

19 

significant? 

20 

A. 

Well when you do many, many tests, you're bound 

21 

to 

find some — a couple that are statistically 

22 

significant. 

23 

Q. 

Does that change your opinion as to the overall 

24 

reliability of the model? 

25 

A. 

No. 
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1 

Q. 

Let's go to diminished health. Is that 

2 

statistically significant at 95? 

3 

A. 

Total diminished health? 

4 

Q. 

Yes . 

5 

A. 

Yes . 

6 

Q. 

Now there's two parts of diminished health; 

7 

correct? 

8 

A. 

Correct. 

9 

Q. 

There's pure and fixed; right? 

10 

A. 

Correct. 

11 

Q. 

Is pure statistically significant at 95? 

12 

A. 

No. 

13 

Q. 

Is mixed statistically significant at 95? 

14 

A. 

No. 

15 

Q. 

What about diminished health both combined, pure 

16 

and 

mixed at — and mixed at 90? 

17 

A. 

At 90? 

18 

Q. 

Yes. 

19 

A. 

Yes. 

20 

Q. 

Pure? 

21 

A. 

Pure at 90? 

22 

Q. 

Yes. 

23 

A. 

No. 

24 

Q. 

Mixed at 90? 

25 

A. 

Yes. 
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1 

Q. 

And let's finish the chart, lower bound on the 

2 

90 

for total. 

3 

A. 

For total diminished health at the 90? 

4 

Q. 

Yes, sir. 

5 

A. 

Okay. 

6 

Q. 

Lower bound. 

7 

A. 

88,919,000. 
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8 Q. Pure at 90, lower bound. 

9 A. Minus 2,413,000. 

10 Q. Mixed — 

11 A. Plus — 

12 Q. — 90? 

13 A. Mixed at 90? 

14 Q. Yes, sir. 

15 A. Plus 2,671,467. 

16 Q. So again, what does this tell you about the 

17 reliability of the Blue Cross model? 

18 A. Well it tells me — remember Blue Cross didn't 

19 do nursing home, that's why it's not there, they 

20 didn't have nursing home damages. That refined 

21 disease is significant at both the 95 and 90 percent 

22 level, and that diminished health is significant 

23 unless you break it up, and then if you break it up, 

24 it's only significant at the 90 percent level for the 

25 mixed, it's not significant with the pure at either 
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1 95 or 90. 

2 Q. Did the plaintiffs break up diminished health 

3 into pure and mixed? 

4 A. Yes, they did. 

5 Q. Dr. McCall, what confidence interval do you 

6 apply in your research? 

7 A. Ninety-five percent. 

8 Q. And what confidence interval does the Surgeon 

9 General apply? 

10 A. From the tables that I've examined, it's 95 

11 percent. 

12 Q. And what confidence interval is convention? 

13 A. Ninety-five percent. 

14 Q. What confidence interval is used in the vast 

15 majority of articles in the econometric and 

16 statistical literature? 

17 A. Ninety-five percent. 

18 Q. And what would your comments be if you received 

19 the plaintiffs' model as part of a peer-review 

20 process for publication in an econometric or 

21 statistical journal? 

22 MR. HAMLIN: Objection, Your Honor, it's 

23 speculation and irrelevant. 

24 THE COURT: Sustained. 

25 MR. GARNICK: I have no further questions. 
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1 Thank you, doctor. 

2 MR. HAMLIN: I have no questions of this 

3 witness. 

4 THE COURT: You may step down. 

5 (Witness excused.) 

6 MR. GARNICK: Your Honor, that's the last 

7 defense witness, and subject to the document day 

8 tomorrow, we do rest. 

9 (Discussion between Mr. Corrigan and Mr. 

10 Garnick: 

11 MR. GARNICK: We don't rest. 

12 MR. CORRIGAN: We have some motions that 


http://legacy.library.ucsf.©du/tid/vhittfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/kxhl0001 



13 

need to ! 

be heard before the defendants rest, at 

least 

14 

one that 

I can think < 

of, Your Honor. I'll do it 

at 

15 

side-bar 

, be ! 

happy to 

. 


16 


THE 

COURT: 

Well you better come up here. 

17 


MR. 

GARNICK 

: Your Honor, I wonder if 

Dr. 

18 

McCall can be 

excused 

He has to teach a class 

at 

19 

5:30. 





20 


THE 

COURT: 

Who? 


21 


MR. 

GARNICK 

: Dr. McCall. 


22 


THE 

COURT: 

Oh, yeah. I think we're 


23 

finished 

with 

him. 



24 


MR. 

GARNICK 

: Thank you. 


25 


MR. 

CIRESI: 

He left. 
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1 (Laughter.) 

2 MR. CIRESI: He already left. 

3 THE COURT: Then we are finished with him. 

4 

5 

6 
7 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
REDIRECT EXAMINATION - BRIAN P. MCCALL 

15272 

(Side-bar discussion as follows:) 


7 


9 

10 

11 

12 

13 

14 

15 

16 

17 (Side-bar discussion concluded.) 
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18 

19 

20 
21 
22 

23 

24 

25 
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1 MR. CIRESI: Your Honor, I assume all the 

2 defendants have rested. There will be no rebuttal. 

3 Plaintiffs rest, subject to the document day. 

4 THE COURT: All right. Members of the 

5 jury, we're going to excuse you at this time and ask 

6 you to report tomorrow afternoon at 1:30, and at that 

7 time there will be document review by the jury — by 

8 the jury. And I don't think I need go through the 

9 rules on document review again for you. Okay. But 

10 let me just call one thing to your attention: make 

11 sure you don't talk amongst yourselves about the 

12 documents. You must review them privately. You can 

13 take notes. Don't mark the documents, don't put any 

14 marks on the documents themselves. If you want to 

15 make a note in your own private notes, you can do 

16 that. And don't discuss it. Otherwise, the rest of 

17 the rules apply as I've gone over with you more than 

18 once. And we'll excuse you now and report back 

19 tomorrow at 1:30. 

20 I gave you the admonishment this morning about 

21 television and newspapers and things like that, and 

22 I'd like to reemphasize what I told you this morning. 

23 Just take — take a lot of care so that you don't — 

24 aren't exposed even by accident to any of this, 

25 whatever is out there. Okay? Thank you. 
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1 (Jury leaves the courtroom.) 

2 THE CLERK: Please be seated. 

3 THE COURT: Will someone do me a favor and 

4 get rid of that thing? 

5 (Easel removed.) 

6 THE COURT: Are we ready to go with 

7 documents? 

8 MR. CIRESI: I believe we are. Your Honor, 

9 yes. 

10 THE COURT: Okay. 

11 MR. BERNICK: Your Honor, we got word that 

12 there might be proceedings this afternoon on the 

13 documents, but we didn't realize that that decision 

14 finally had been made. I don't have the documents at 

15 least that pertain to my client here, nor am I in a 

16 position to argue them. Maybe others are, but it's 

17 late in the day and I didn't anticipate we would be 

18 starting this late in the day. 

19 THE COURT: Well why don't — why don't we 

20 go ahead with what we have, and then if there's 

21 something, we can pick it up tomorrow morning. 

22 MR. BERNICK: I'm corrected by Michelle, so 
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23 I guess we're prepared. 

24 THE COURT: Okay. Then sit down, counsel. 

25 (Laughter.) 
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1 MR. GORDON: Good afternoon. Your Honor. 

2 THE COURT: Good afternoon. 

3 MR. GORDON: Corey Gordon on behalf of 

4 plaintiffs. Plaintiffs have 34 documents that we 

5 wish to introduce into evidence for today's document 

6 day. I have a set for the court, and whatever the 

7 court's preference, I can hand them up individually 

8 as they arise, or to bring the set up in its 

9 entirety. 

10 THE COURT: Are they all in dispute? 

11 MR. GORDON: We have been advised by the 

12 defendants that they are all in dispute except for 

13 one, a 1994 annual report of one of the defendants. 

14 THE COURT: Well let's by all means do the 

15 first one that's not in dispute. 

16 MR. GORDON: That would be 20985, the 1994 

17 annual report of American Brands, Incorporated. 

18 MS. BROWDY: No objection. 

19 THE COURT: All right. Court will receive 

20 20985. 

21 MR. GORDON: I might point out. Your Honor, 

22 that I've been advised by Philip Morris and Brown & 

23 Williamson that they object to all of their documents 

24 on the grounds they are privileged, but that they 

25 really, really object to a couple of select 
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1 documents. And I don't want to speak for the 

2 defendants, but just to expedite things, it might 

3 make sense, if that is in fact — if I'm accurate in 

4 characterizing their position, that they address 

5 themselves specifically to those documents that they 

6 really, really object to. 

7 THE COURT: Well I think the court has 

8 probably made its position clear with regard to the 

9 privilege aspect. I think the parties have 

10 probably — the record is probably replete with the 

11 defendants' position. Can we go ahead assuming that 

12 you don't want any of these documents in, but then 

13 address, as counsel says, the ones that you really, 

14 really object to? Can we do that? 

15 MR. BERNICK: Sure. 

16 THE COURT: Can we read a list, for 

17 example, of those ones whose objection is merely one 

18 of attorney-client privilege? 

19 MR. GORDON: Well I think Brown & 

20 Williamson can do that and I think Philip Morris 

21 might be able to. I don't know about the other 

22 defendants. We haven't heard from them. 

23 MR. MONICA: Your Honor, John Monica 

24 speaking for Lorillard. 

25 THE COURT: Do you have a mike, counsel? 
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MR. MONICA: I don't have one here. I can 

get one. 

THE COURT: Well — 

MR. MONICA: Your Honor, John Monica on 
behalf of Lorillard Tobacco Company. We have three 
documents, document numbers 26333, document 26334, 
document number 26335. The only objection we have is 
the privilege objection that Your Honor just has 
mentioned, and I wanted to point that out to the 
court. 

THE COURT: All right. There being no 
other objections, 26333, 26334 and 26335 will be 
admitted. 

MS. BROWDY: Your Honor, Michelle Browdy on 
behalf of Brown & Williamson and BATCo. We have 
relevance. Rule 403, and privilege objections to 
documents 26170, 26174, 26178, 26209, 26280, 26331, 
26332, 26343, 26344, and 26346. Those would be our 
general objections. And then I have three other 
documents to which we have specific objections. 

THE COURT: All right. 

MS. BROWDY: On document 26345, we gave the 
court earlier today and we've also given to 
plaintiffs our proposed redactions on the document. 
It's a January 1990 document. It was produced by 
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B.A.T Industries, but I'm making the objections on 
behalf of BATCo. 

This court has consistently kept out of evidence 
information related to international disputes and 
international issues, and the paragraph we propose 
redacting on the first page involves an exchange 
between BATCo in England and Imperial Tobacco in 
Canada over this C51 advertising-ban litigation that 
went on in Canada that has nothing to do with the 
United States. It's not relevant to this case and we 
think it should be excluded. 

THE COURT: Michelle, can we have the 
unredacted exhibits? 

MS. BROWDY: Yeah, I can get — 

MR. GORDON: I do as well. 

MS. BROWDY: I can hand up to the court 
both the redacted and the unredacted copies. 

THE COURT: I just have the redacted, so — 

(Document handed to the court.) 

THE COURT: All right. Do you want any 
further argument on the redaction issue, or — 

MS. BROWDY: Not on that document. 

THE COURT: All right. 

MR. GORDON: Your Honor, we oppose the 
redaction. We believe that this — the portion that 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55408 1-800-553-1953 
REDIRECT EXAMINATION - BRIAN P. MCCALL 

15279 

they wish to redact, when it's read in the entirety 
of the document and the entirety of the other BATCo 
documents, related to their policies, practices and 
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procedures with respect to collecting and 
disseminating documents amongst — amongst tobacco 
companies around the world, that this is highly 
probative on what exactly it was they were doing with 
sensitive documents. 

THE COURT: Okay. 

MS. BROWDY: Your Honor, if I — if I may, 
the rest of the document, other than our Rule 403, 
privilege, and relevance grounds, we're not seeking 
redaction on. And that goes to just distribution of 
research documents generally, as you can see by the 
title on the redacted version of it, but all we are 
seeking to redact is the — the heading under — or 
the material under the heading C51 litigation; 
clearly goes solely to Canadian issues, it is not 
probative of any facts in this case. And again, 
consistent with the court's other rulings on 
international issues, we think it should be excluded. 

THE COURT: Well I really don't see where 
it has much to do with this case. I think that 
request for redaction is appropriate. I'll receive 
that document in its redacted form. 
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MS. BROWDY: Your Honor, our next specific 
objection is to Exhibit 26347. It's a March 21st, 
1988 document from Andrew Foil to R. E. Thornton on 
Berger's disease, and once again we think this should 
be excluded because it involves solely international 
issues. If you read the first paragraph — 

Does Your Honor have a copy of this? 

THE COURT: No, I don't. 

MS. BROWDY: Let me see if I have it. 

Do you have an extra copy? 

MR. GORDON: I have it. 

(Document handed to the court.) 

MS. BROWDY: The first — 

THE COURT: All right. I've got the 
unredacted version I assume. 

MR. GORDON: Yes. 

THE COURT: Right? Do you have a copy of 
the redacted version? 

MS. BROWDY: Your Honor, we're not seeking 
to redact this copy. 

THE COURT: Oh, sorry. 

MS. BROWDY: We think it should be excluded 
in its entirety. 

THE COURT: Okay. 

MS. BROWDY: The first paragraph on the 
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first page says, "When I met you briefly in 
Southampton recently, I suggested that Batco should 
investigate the scientific evidence relating to 
Berger's disease in view of the significance this 
disease now has in the context of U.K. litigation." 
This whole document is about a Berger's disease case 
in the United Kingdom, specifically that would be the 
Dean case that was brought in Northern Ireland. You 
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9 can see on the second page as well there's a specific 

10 reference in the third paragraph, for example, to the 

11 litigation in the United Kingdom. 

12 This is a letter between British counsel and 

13 a — and an in-house scientist at a British 

14 corporation talking about British litigation. It has 

15 nothing to do with this case. And once again, on 

16 relevance grounds, it should be excluded. 

17 Let me raise once again privilege. Rule 403, and 

18 relevance, and consistent with Your Honor's previous 

19 rulings on international issues, that this document 

20 be excluded in its entirety. 

21 MR. GORDON: If I could direct Your Honor's 

22 attention to the final paragraph on the second page, 

23 it's clear that what is going on in this document is 

24 establishing a procedure and a protocol for creating 

25 an attorney-client privilege for scientific research 
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1 from other companies, apparently the companies within 

2 the BATCo Group, on a scientific disease, on a 

3 smoking-and-health-related issue. The fact that this 

4 may have arisen in the context of a particular piece 

5 of litigation does not change the fact that this is 

6 the very essence of crime/fraud and using the 

7 attorney-client privilege in an improper way to 

8 shield scientific research. 

9 THE COURT: Court will receive 26347. 

10 MS. BROWDY: Your Honor, the last document 

11 we object to specifically is 26348 on relevance. Rule 

12 403, and privilege grounds. And I believe that 

13 counsel for R. J. Reynolds will be addressing that 

14 document specifically. 

15 THE COURT: Okay. Could I get a copy of 

16 that, please. 

17 MR. GORDON: I'll be happy to hand a 

18 complete copy of the document up to the court. I do 

19 want to advise the court that we are only seeking to 

20 admit, I believe, 18 pages. It's a very lengthy 

21 document. I have advised counsel we're prepared to 

22 redact all but 18 pages. 

23 (Folder handed to the court.) 

24 MR. GORDON: Your Honor, the pages that we 

25 seek to introduce are numbered in document pages 144 
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1 through 151, and the Bates number on the document is 

2 681879410 through 79417, and on the last page of that 

3 417 we're seeking only to introduce up to the first 

4 headline, the first identified paragraph that that is 

5 possible industry response. From that point on we're 

6 not seeking to introduce it. 

7 THE COURT: All right. 

8 MR. WEBER: Could I get a little bit of the 

9 podium, perhaps, Corey? 

10 MR. GORDON: Sure. 

11 MR. WEBER: Thank you. 

12 Bob Weber for R. J. Reynolds, Your Honor. There 

13 are a number of documents, four in particular, I want 
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14 to focus on now, although there are some objections I 

15 want to urge upon the court with respect to some 

16 others. But these are — these four documents are 

17 separately dealt with in a memorandum we filed 

18 earlier this morning along with a series of 

19 affidavits that were attached to that memorandum. 

20 That pleading was filed, I think, about 9:00 o — 

21 about somewhere in the 9:30, 10:00 o'clock range this 

22 morning, and it deals with Exhibits 26342, 26182, 

23 26348, which is the one just referenced, and 26221. 

24 And as I say, we have filed a brief with supporting 

25 affidavits with respect to each of these. 
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1 These four documents in particular are memoranda 

2 prepared by my law firm in about the first year or so 

3 of our representation of R. J. Reynolds. They dealt 

4 with lawyers' review and analysis in a preliminary 

5 basis of going through historic events and 

6 identifying issues for follow-up. The document that 

7 Mr. Gordon referred to is about a 440-some page 

8 document, and it begins with the fact in the early 

9 pages where it mentions that what's being done is to 

10 create arguments that might be used or might be 

11 predicted from cases then pending in New Jersey. And 

12 indeed one of those cases is still pending today. 

13 And the effort there was to put a memorandum together 

14 that included the types of arguments we understood 

15 plaintiffs were making, the types of things we 

16 thought were implied by what plaintiff was making, 

17 and an essence to create a long series of allegations 

18 by plaintiffs that we would spot and then follow up. 

19 That's what that memorandum is. It's clear — 

20 at the very beginning it expressly says that the 

21 memorandum was not intended — and this is in our 

22 brief. Your Honor, on pages two, three and four, it's 

23 discussed in that area — clear that they made no 

24 intent to be objective and to present a, quote, worst 

25 case analysis for legal analytical purposes. 
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1 As we set forth in the memorandum — in — in 

2 our brief to the court, these memoranda don't 

3 constitute evidence of anything. They don't prove 

4 anything. They are merely attorneys' thoughts or 

5 comments about arguments that might or might not be 

6 made. I'm going to have some specific points on that 

7 one in particular. Your Honor, because if you'll 

8 remember when Dr. Glenn was on the stand, there were 

9 questions that I was going to raise with Dr. Glenn 

10 about the issue of certain advice that may or may not 

11 have been given to the CTR about whether or not there 

12 were antitrust implications for certain research, and 

13 Mr. Ciresi objected and we came up to side-bar, and I 

14 said, "Your Honor, he's designated a document that 

15 deals with this subject for Dr. Glenn." And Mr. 

16 Ciresi said I'm not going to use that document and 

17 said if you go into this, there may be waiver. And 

18 with the understanding he wasn't going to go into the 
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19 document, I didn't go into that argument at — or 

20 didn't proceed that line of questioning with Dr. 

21 Glenn at the time. 

22 MR. CIRESI: Do you have a page? 

23 MR. WEBER: Yeah, I can give you some 

24 pages, Mr. Ciresi. 

25 MR. CIRESI: It's Ciresi. 
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1 MR. WEBER: It's in the area of 4866 

2 through 4872 of the trial transcript. 

3 MR. CIRESI: Thank you, Mr. Weber. 

4 MR. WEBER: Now that Dr. Glenn is off the 

5 stand, they're resurrecting this issue, and they're 

6 not doing it with direct documents they have that 

7 have been produced to them, they're doing it with 

8 some few pages out of a quote, unquote, worst-case 

9 plaintiffs' argument memorandum we put together to 

10 analyze. 

11 THE COURT: Well do you want to put the 

12 whole thing in? 

13 MR. WEBER: No, I don't want to put any of 

14 it in. Your Honor. I think putting any of it in 

15 would be entirely inappropriate. 

16 And I'd refer the court to the Minnesota Supreme 

17 Court cases we cited at page three. I'd like to read 

18 just a little bit of that if I could. In the Carol 

19 v. Pratt case, which is Supreme Court at 247 

20 Minnesota 198, it says, "The cases are almost 

21 unanimous that out-of-court admissions of fact by an 

22 attorney, whether written or oral, which have not 

23 been made for the specific judicial purpose of 

24 dispensing with proof or for influencing the 

25 procedure in the case, are inadmissible in evidence 
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1 against the client, unless it appears that, aside 

2 from his mere employment in connection with pending 

3 or prospective litigation, the attorney had some 

4 special authority to act for his client and that such 

5 admission properly related to such authorization." 

6 That's at page three of our brief. 

7 Again in 1971 the Minnesota Supreme Court made 

8 the same type of point. "Appellant's attorney 

9 related out-of-court admissions made by respondent's 

10 attorney and injected conclusions into the record as 

11 to the intent of respondent's attorney. That 

12 evidence shouldn't have been admitted. Admissions of 

13 attorneys for their clients have been strictly 

14 limited by the court," referring back to those prior 

15 rules. 

16 Now these documents at issue here were not 

17 reviewed by the special master, the court, to our 

18 knowledge, it is — this one in particular, as I 

19 said, the worst-case analysis of plaintiffs' 

20 arguments for the purpose of analysis of historic 

21 events, and with respect to the events they want — 

22 so I think in its entirety it is inadmissible as we 

23 discuss in our briefs. They have other documents if 
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they want to raise issues. But with respect to this 
particular piece, in addition to all the other 
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reasons I mentioned, I think it's particularly 
inappropriate because that issue about antitrust 
advice to CTR was the one that I — that was raised 
with Dr. Glenn when he was on the stand in that 
series of pages. 

Now there are several other documents that I'd 
like to refer to now, if — if you'd like. 

THE COURT: Let's go one at a time. 

MR. WEBER: Okay. 

THE COURT: Is that it on this one? 

MR. WEBER: That's it on this one. Your 
Honor. In addition to the fact, as I say, we've got 
this memorandum and the affidavits that explain the 
fact that this was not intended to be an objective 
document in any way, it was intended to be a document 
that set forth arguments, worst-case arguments so 
that issues would be spotted and followed up on in 
the future. 


MR. GORDON: Your Honor, I would just 
point out to the court that we have not seen the 
brief that counsel has indicated was filed this 
morning, and I'm a little bit mystified as to why we 
didn't see that or why we didn't see a CLAD notice 
come across. And I don't want to say that it 
didn't — couldn't possibly have happened, but I — 
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I — it does give me some concern we weren't aware of 
that. But I think I can address the issue without 
benefit of seeing their argument on paper. 

Your Honor, counsel refers to historic events. 
That's exactly right. This is a document that covers 
historic events. It is a compilation of facts. It 
is at most fact work product, and it's facts that we 
did not have access to, and the reason we did not 
have access to it becomes self-evident when you read 
through the document itself, because this was part of 
a rather elaborate system devised for the express 
purpose of leaving no lawyer tracks. And the 
particular section we wish to introduce relates to 
the practice of having lawyers kill CTR projects, of 
having lawyers review CTR proposals in the first 
instance before they even get to the SAB and kill 
those before they even get to — to the staff or to 
the SAB. This has nothing, nothing to do with the 
antitrust issue raised with — in the testimony of 
Dr. Glenn; that related to studies of central nervous 
system effects and the alleged — the concerns of — 
of some of the industry supposedly that studies of 
CNS might have product implications. That's not what 
this is about. And if Your Honor reads the few pages 
that we've identified, it would become clear that 
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1 what this is about is discussing, as counsel quite 

2 correctly says, the historic events of the elaborate 

3 system set up by the attorneys for killing 

4 unfavorable and potentially damaging projects of CTR 

5 at the — at the outset and leaving no tracks. This 

6 is classic crime/fraud. 

7 Your Honor I think quite correctly points out if 

8 they are concerned about — about completeness, we're 

9 happy to have the whole document go in. As you see, 

10 it's a voluminous document. We think the only thing 

11 that needs to go in from our perspective is these — 

12 is these handful of pages which are clearly, clearly 

13 facts. 

14 And one final point I might add is counsel wants 

15 to be able to talk about the antitrust implications 

16 of CTR and the need for lawyer involvement. I don't 

17 see a syllable about that in this otherwise 

18 exhaustive analysis. But even assuming that to be 

19 the case, I would note that RJR has designated, 

20 cross-designated a document which talks about the 

21 need for CTR — for lawyer review for — to ensure 

22 compliance with law, and that's one of the documents 

23 offered by the defendants that we don't object to. 

24 So they've got that in there if they really need it. 

25 But I — I think it's very clear, if Your Honor reads 
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1 these few pages, that this has nothing to do with 

2 antitrust and everything to do with crime/fraud. 

3 THE COURT: This is page 144 through 151, 

4 paragraph — full paragraph one of 151; am I correct? 

5 MR. GORDON: That's correct. Your Honor. 

6 THE COURT: All right. 

7 MR. WEBER: May I — may I make a few brief 

8 comments. Your Honor? 

9 THE COURT: Sure. 

10 MR. WEBER: First of all, with respect to 

11 one of Mr. Gordon's factual predicates, that they 

12 knew nothing about this procedure, that's wrong. The 

13 CTR log, the actual document that dealt with this 

14 issue, was produced to the plaintiffs. It is in the 

15 depository. They've had this information as to the 

16 fact that there may have been legal review of certain 

17 CTR projects in a certain period of time, and they're 

18 in interrogatory answers as well, so that issue is a 

19 non-issue. Secondly, he says that doesn't have 

20 anything to do with the CNS issue and Dr. Glenn, and 

21 it does, and you can see that by looking at some of 

22 the references there. Thirdly, he said it's 

23 crime/fraud and relates to crime/fraud. This 

24 memorandum, this memorandum in 1986 dealing with a 

25 factual review of things that happened 15 years 
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1 earlier or so cannot by definition have anything to 

2 do with crime/fraud. Lawyers, when they're retained, 

3 come in and look at historic events, and whether they 

4 write them up or not is part of the representation of 
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understanding history. That is not crime/fraud if it 
deals with history, and Mr. Gordon has said it did. 

Finally, lawyers can't — my — if a lawyer in 
my firm thought those facts were facts, he couldn't 
come in here and testify about them. He doesn't have 
first-hand knowledge. He doesn't know about this. 

The Minnesota Supreme Court says the lawyer is 
incompetent to make those admissions. Cannot be 
done. And the fact that it's in a memo with work 
product trying to analyze the tough spots in a case 
and the allegations that might be made doesn't change 
that one iota. 


though. 
Honor. 


THE COURT: That's not what this is, 

MR. WEBER: That's exactly what it is. Your 


THE COURT: Doesn't say anything about — 
these aren't impressions about the tough areas or — 
this is — 

It relates a factual — factually what happened, 
doesn't it? 
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MR. WEBER: No, it doesn't. Our memorandum 
of — Your Honor, and the affidavits attached to it, 
make it clear that the introduction to this 
memorandum talks about those very facts. It — the 
introduction to this memorandum says it is not an 
attempt to be objective. It expressly says that. It 
expressly says it is an attempt to create a 
worst-case scenario of plaintiffs' allegations. It 
is not a fact-finding memorandum, it is an attempt to 
make arguments and understand arguments that 
plaintiffs were then making, and it says that 
expressly on the record before this court. 

THE COURT: All right. Well, I'll allow 
144 through 151 down to, quote, "Possible Industry 
Response," and if the defendants want the whole 
report in, I will allow the whole report. 

MR. GORDON: Your Honor, we seem to have 
segued into RJR documents, and before we do that, I 
just — I think, if my notes are correct, there were 
10 Brown & Williamson documents for which only a 
privilege objection was offered, and I don't believe 
there's going to be individual argument on those. I 
can give the court those numbers as I have them. 

THE COURT: Okay. Well hold it, let — 
wait a minute. Have we — 
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We're finished with 26348; right? 

MR. WEBER: Yes, Your Honor. 

THE COURT: Counsel, is that correct? 

MR. GORDON: Yes. 

THE COURT: All right. Let me just move it 
along, so — all right. Now what have you got? 

MR. GORDON: Well the 10 B&W documents that 
I understand the only objection is one of privilege 
is 26170, 26174, 26178, 26280, 26331, and 26332, 
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10 

26343, 

26344, 

and 26346. 


11 



THE 

COURT: 

Is that correct, then, counsel? 

12 



MS . 

BROWDY: 

Your Honor 

, he skipped 26209, 

13 

and in 

fact we 

have relevance. Rule 403, and 

14 

privilege 

objections 

to all those 

documents. 

15 



THE 

COURT: 

Right. You 

did skip 209. 

16 



MR. 

GORDON: 

We're both 

right, I guess. 

17 



THE 

COURT: 

All right. 

Anything else with 

18 

regard 

to 

that 

issue? 

I mean any 

further argument on 

19 

that? 






20 



MR. 

GORDON: 

I'm sure Your Honor doesn't 

21 

want to hear any more 

argument from us on the 

22 

privilege. 





23 



THE 

COURT: 

Preferably . 

not, but — 

24 



MS . 

BROWDY: 

No, Your Honor, we don't have 

25 

other 

specific 

argument on this. 

We will be offering 
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1 documents in response to their rebuttal case, and 

2 plaintiffs have received that list, but I assume you 

3 won't want to argue that until tomorrow. 

4 THE COURT: All right. Well then we'll 

5 allow those in evidence. 

6 MR. WEBER: Your Honor, we have — I guess 

7 I'm still on. There are a series of additional work 

8 product documents by outside counsel for Reynolds 

9 that I would like to make sure get additional and 

10 focused attention. I'm wondering whether we could 

11 start that at 9:30 in the morning. 

12 I do notice, by the way, that I was a little bit 

13 in advance. This was — the memorandum was available 

14 on CLAD at — 2640 at 12:19 today. 

15 THE COURT: Okay. Plaintiffs were probably 

16 out to lunch. 

17 MR. WEBER: I think we — we were all still 

18 here. Your Honor. 

19 THE COURT: Did defendants do that 

20 intentionally, they wait for the plaintiffs to go off 

21 to lunch and then they quickly file? 

22 MR. WEBER: No, we were still here. 

23 MR. GORDON: I hope that was in the literal 

24 sense. 

25 At Your Honor's pleasure, should we continue 
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1 with these? 

2 THE COURT: Well let's get as much done as 

3 we can. If there's something that you're not ready 

4 for, we'll do it tomorrow morning. 

5 MR. GORDON: I'm just wondering if it makes 

6 sense — I know Philip Morris has documents that are 

7 just privilege objections. That may be true of — I 

8 don't know, are there any RJR documents that you're 

9 not specifically objecting to? Just for purposes of 

10 getting things ready for the jury tomorrow, it would 

11 be easier if we had those. 

12 THE COURT: Can we get rid of those? 

13 MS. WALKER: Anne Walker on behalf of 

14 Philip Morris. I'd be happy to go forward now, if 
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15 that's all right. 

16 MR. GORDON: My suggestion is we just deal 

17 with the ones that you're only asserting privilege to 

18 so we can get those addressed. 

19 THE COURT: Okay. What other ones just 

20 involve the privilege issue? 

21 MR. CORRIGAN: Your Honor, just for 

22 purposes of the record, I'm not sure it was clear 

23 when Ms. Browdy spoke, that B.A.T industry joins in 

24 the objections that were made to the two documents 

25 that come from its files, they were Trial Exhibits 
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1 26174 and 26345. Your Honor, I just wanted the 

2 record to reflect we've made an objection. 

3 THE COURT: All right. 

4 MS. WALKER: Your Honor, on behalf of 

5 Philip Morris, we object to the following documents 

6 on grounds that they are subject to the 

7 attorney-client privilege, attorney work product, 

8 they are not subject to the crime/fraud exception, 

9 and that it would be unduly prejudicial to admit 

10 them. The following are the numbers: Plaintiffs' 

11 Exhibits 26261, 26336, 26337, 26338, 26351, 26353. 

12 There are two remaining documents that plaintiffs 

13 have designated to which we have specific objections. 

14 I would be happy to address those at this time, if 

15 that's convenient. 

16 THE COURT: Anything further with regard to 

17 those documents that you just listed? 

18 MS. WALKER: No. 

19 THE COURT: Any further argument? 

20 MS. WALKER: Okay. 

21 THE COURT: Do you have any further 

22 argument, counsel? 

23 MR. GORDON: No, Your Honor. 

24 THE COURT: All right. Court will receive 

25 26261, 26336, 26337, 266338 — 26, I'm sorry, I got 
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1 an extra six in there — 26351, 26353. Okay. 

2 And you have specific objection to — 

3 MS. WALKER: Two additional documents. 

4 THE COURT: And can you give me those, 

5 please. 

6 MS. WALKER: The first is 26339. Shall I 

7 address that now? 

8 THE COURT: Please. 

9 MS. WALKER: If Mr. Gordon will be kind 

10 enough to provide a copy of the document to Your 

11 Honor. During our discussion. 

12 (Document handed to the court.) 

13 MS. WALKER: Your Honor, this document is 

14 written by outside counsel Shook, Hardy & Bacon, it 

15 is dated October 22, 1992. It was circulated among 

16 defense counsel. It is core attorney work product. 

17 It provides counsel's analysis of ongoing litigation, 

18 it's the Haines case specifically, and it discusses a 

19 review of the privileged documents that joint defense 
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20 counsel considered that the special master in that 

21 case might be addressing in context of crime/fraud. 

22 It is pure attorney opinion work product, it is not 

23 evidence, and it would be improper and unduly 

24 prejudicial to admit it. 

25 MR. GORDON: Your Honor, on this document, 
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1 it's plaintiffs' position that it is at most fact 

2 work product. All it is is extracts of quotes from 

3 Philip Morris documents, and there is no attorney 

4 opinion expressed with respect to what it all means. 

5 These are — it's just pure fact compiled by the 

6 lawyers. 

7 MS. WALKER: In addition. Your Honor, two 

8 of the documents described in this memorandum have 

9 just been admitted into evidence in the list that we 

10 just read to you. 

11 THE COURT: Well I think we should delete 

12 the last two paragraphs of that memo. Otherwise the 

13 court will allow 26339 as redacted. 

14 MS. WALKER: Your Honor, the final document 

15 is number 26352. 

16 Thank you, Mr. Gordon. 

17 (Document handed to the court.) 

18 MS. WALKER: Your Honor, this document is 

19 hearsay, it was not authored by Philip Morris. It is 

20 a document produced by Congressman Waxman. It was 

21 inadvertently privileged by the defendants, and when 

22 it was discovered that it had been inadvertently 

23 privileged, it was deprivileged. In addition, the 

24 document was provided with another Bates number to 

25 the plaintiffs in July of 1996, so the plaintiffs 
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1 have had this document for quite some time. It is 

2 hearsay. It would also be unduly prejudicial to 

3 admit it; it is authored by one of the most openly 

4 hostile anti-tobacco advocates in the country. The 

5 jury would very well conclude that it was written by 

6 PM just on the face of it. 

7 THE COURT: Who wrote it? 

8 MS. WALKER: By Mr. Waxman. 

9 THE COURT: Mr. Waxman wrote the document? 

10 MS. WALKER: Yes, Your Honor, this was 

11 included in briefing that was submitted to you on the 

12 inadvertent — on the miscategorization issue. This 

13 document was part of a larger document that was 

14 produced in July of last year. 

15 THE COURT: Okay. 

16 MR. GORDON: Your Honor, we reviewed these 

17 privileged documents over the weekend and identified 

18 this document. It wasn't until about an hour ago 

19 that counsel advised me that they are now taking the 

20 position that this was something written by 

21 Congressman Waxman. As Your Honor notes, it doesn't 

22 appear on the face of it. Frankly, I don't know that 

23 that's the case. Counsel is making that 

24 representation, but we haven't seen anything to 
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1 privilege review, they too thought that this was 

2 something written internally because they withheld it 

3 on a claim of privilege. They asserted that this 

4 was — 

5 THE COURT: This is — this is the inferred 

6 author syndrome, is it? 

7 MR. GORDON: That would be correct. Your 

8 Honor. 

9 THE COURT: Yeah. Well I'd say that's 

10 disturbing. 

11 MS. WALKER: Your Honor, I would refer you 

12 to the affidavit of Leslie Warden in support of the 

13 non-Liggett defendants objections to special master's 

14 report and recommendations on privilege and 

15 categorization dated April 4, 1998. This document 

16 was discussed at length in that pleading. 

17 MR. GORDON: If it in fact emerges from 

18 Congress, then it would be a government document. If 

19 it was wrongfully withheld on a claim of privilege 

20 that was not asserted meritoriously and in good 

21 faith, then as a privilege sanction it ought to come 

22 in. It's a factual summary, it's a nice time line of 

23 the facts that are pulled together, and on all those 

24 bases, we believe it should come in. 

25 MS. WALKER: Your Honor, if I may, it was 
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1 inadvertently privileged and it was produced as soon 

2 as the mistake was recognized. Also it is not quite 

3 right to say that it's factually accurate. The 

4 conclusions in this document, in fact, are 

5 misleading. At the very end of the document it 

6 states that "The suppression of the study by Philip 

7 Morris caused significant delay in the research 

8 field. It was not until 1989" — and then I'm 

9 paraphrasing — that the results were released. In 

10 fact the evidence introduced in this case, 

11 Plaintiffs' Exhibit 3820, the 1988 Surgeon General's 

12 report, states that self-administration in rats was 

13 conclusively established by 1981. It's not the exact 

14 same study, of course, but the summary by Mr. Waxman 

15 is misleading and prejudicial. 

16 MR. GORDON: Your Honor, if I could save 

17 the court time, perhaps in the — during the evening 

18 counsel and I can get together and — and review 

19 this. 

20 THE COURT: Yeah. If you can satisfy me 

21 that this is Waxman's summary, I don't really think 

22 we should — we need to have — make this a part of 

23 the case. 

24 MR. CIRESI: We agree. 

25 MR. GORDON: We'd withdraw it then. 
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1 THE COURT: If you're both satisfied that 

2 that is what it really is, then I think it should 

3 stay out. 

4 MR. GORDON: Thank you. Your Honor. 

5 MS. WALKER: Thank you. Your Honor. 

6 THE COURT: What else do we have? 

7 MR. GORDON: There are — there are a few 

8 orphans that I haven't heard about. I don't know who 

9 it is that's objecting to them. I wonder if any of 

10 the remaining defendants know. The ones that — that 

11 I have that no one said they are specifically 

12 objecting to would be 26393, 26168, 26226, 26256, 

13 26340, 26341. I guess plaintiffs would move their 

14 admission if somebody doesn't say anything. 

15 THE COURT: Liggett is the only orphan 

16 here, isn't it? 

17 MR. SASSEVILLE: We have no objection. 

18 (Laughter.) 

19 THE COURT: Well that takes care of the 

20 orphan. 

21 What have you got, Mr. Weber? 

22 MR. WEBER: The bulk of those. Your Honor, 

23 I think, if I followed the numbers correctly, are R. 

24 J. Reynolds documents. With respect to 24393, I 

25 would raise a privilege and 403 objection, but other 
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1 than that I would have nothing additional to add. 

2 THE COURT: Court will receive 24393. What 

3 else have we got? 

4 MR. WEBER: With respect to the remainder, 

5 let me go to 26 — 

6 Did you mention 26341? 

7 MR. HAMLIN: I did. But I — but first I 

8 got 26168, going numerically. 


9 



MR. 

WEBER: 

That's not a Reynolds document. 

10 



THE 

COURT: 

Okay. What is it? 26 — 

11 



MR. 

GORDON 

168 . 

12 



THE 

COURT: 

— 168 will be received. 

13 



MR. 

WEBER: 

That's not on my list of 

14 

Reynolds 

documents. 


15 



THE 

COURT: 

Okay. Well it's in now, — 

16 



MR. 

GORDON 

That's a CDC report anyway. 

17 



THE 

COURT: 

— hearing no objection. 

18 


What 

else 

do we 

have? Any other orphans? 

19 



MR. 

WEBER: 

Well I would object, now that 

20 

I' ve 

seen 

what 

26168 

is, I'd object to it. It's a — 

21 



THE 

COURT: 

Too late. 

22 



MR. 

WEBER: 

Too late? 

23 



THE 

COURT: 

The train has left the station. 

24 

Move 

on. 




25 



MR. 

WEBER: 

Okay. 
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1 THE COURT: I gave you time. What else do 

2 we have? 

3 MR. WEBER: The next one that nobody said 

4 anything about was 26226. 

5 MR. WEBER: That's a document for which I 
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have a 403 and a privilege objection. Your Honor. 

THE COURT: All right. Court will receive 

26226. 

MR. GORDON: And 26256. 

MR. WEBER: 26256 is one of the series that 
I'd like the opportunity to address in some more 
detail tomorrow. 

THE COURT: Okay. We'll hold that for 

tomorrow. 

MR. WEBER: And I think the remainder — 

I could deal with 26341 now. I have a serious 
objection on that, but I don't — I don't think it 
will take that long to hear. 

THE COURT: All right. 

MR. WEBER: 26341 are notes of an in-house 
counsel of an interview and deposition preparation 
session with an R. J. Reynolds witness in 1984 in 
connection with a case that is still pending today. 
These are interview notes from a meeting in New York 
City with New Jersey counsel for Reynolds. 
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THE COURT: 
MR. WEBER: 
Your Honor. 

MR. GORDON: 
THE COURT: 

ahead. 


Can I get a copy of this? 

I can — I can bring one up, 

I did. 

I got one here. I'm sorry, go 


MR. WEBER: These are notes of an in-house 
Reynolds counsel at a meeting of — to interview Dr. 
Colby with respect to a then-scheduled deposition. 

The notes were taken by Susan Jowdy, in-house 
Reynolds counsel. The attendees at this were New 
Jersey counsel, a lawyer from the Jacobs Mettinger 
firm that was then representing R. J. Reynolds, two 
lawyers from the Jacobs firm, and the Reynolds 
in-house lawyer, and these are notes going through 
facts with a witness with respect to a then-imminent 
deposition in a case that was then pending, and quite 
frankly is still pending today in the United States 
District Court for the District of New Jersey. So I 
think it would be inappropriate for this document to 
be put in evidence in any respect. 

MR. GORDON: If I could direct Your 
Honor's attention to the second-to-the-last page of 
this document, the second full paragraph that starts 
with the word "When...," and just ask Your Honor 
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to — to read that statement. 

THE COURT: Okay. I read it. Court will 
receive 2 6341. 

MR. WEBER: I also, just for the record on 
that. Your Honor, had a Rule 403 that I may not have 
mentioned, but I — 

THE COURT: Okay, it will be received. And 
then what else do we have? 

MR. GORDON: I had 26340 as one to which no 
specific objection was made. 
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11 

THE 

COURT: 

26340. 

12 

MR. 

WEBER: 

No, 26340 was one of that 

13 

series I'd like the 

opportunity to deal with 

14 

tomorrow. 



15 

THE 

COURT: 

That's tomorrow. 

16 

MR. 

GORDON 

: I apologize. 

17 

MR. 

WEBER: 

There's about six Reynolds 

18 

documents for 

the morning. 

19 

THE 

COURT: 

Okay. We'll hold all of those 

20 

until tomorrow. 


21 

All right 

Anything else then? 

22 

MR. 

GORDON 

: That — just so I understand. 

23 

Reynolds is saying they want to specifically argue 

24 

26182, 26221, 

26256, 

26340, 26342; is that — is that 

25 

it? 
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1 MR. WEBER: That's it. 

2 MR. GORDON: And then I believe everything 

3 else has been received. 

4 THE COURT: Okay. So we'll hear those 

5 arguments the first thing tomorrow morning, and then 

6 right after that we'll hear all of the motions that 

7 have been filed by 8:00 a.m. tomorrow morning, 

8 counsel. 

9 MR. BERNICK: Still all the documents — 

10 There are other documents that defendants are 

11 going to be offering as part of document day. 

12 THE COURT: I understand that, but we're 

13 going to do that tomorrow morning; aren't we? 

14 MR. BERNICK: Right. 

15 THE COURT: Yeah, okay. So the balance of 

16 the documents we'll hear the first thing tomorrow 

17 morning. Following that we'll hear the motions that 

18 have been filed, but they must be filed by 8 a.m. 

19 tomorrow morning. Okay? Otherwise, see you 

20 tomorrow. 

21 THE CLERK: Court stands in recess, to 

22 reconvene tomorrow morning at 9:30. 

23 (Recess taken.) 

24 

25 
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